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ARTICLES

RIPENING ON THE VINE: NORTH CAROLINA’S
RENEWABLE ENERGY AND ENERGY
EFFICIENCY PORTFOLIO STANDARD

SHOULD BE LEFT UNCHANGED AHEAD
OF 2012 COMPLIANCE DEADLINE

RoBERT W. KAaYLOR! & PaTrRICK T. BUFFKIN?

ABSTRACT

This article focuses on North Carolina’s renewable energy and en-
ergy efficiency portfolio standard (REPS) statute. The REPS statute
stands out as the first enacted by a Southeastern state. Moreover, the
implementation of the REPS statute in North Carolina presents an
opportunity for understanding energy policy in a state that grew by
18.5% from 2000-2010 to become the 10th most populous in the na-
tion. This article examines the development and implementation of
the REPS as the first important compliance deadline approaches in
2012.

First, the article provides a case study of the legislative process to
inform state and federal policy-makers of the issues raised by REPS
statutes. Second, the article reviews significant regulatory rulings and
filings as a prelude to the 2012 compliance deadlines. Third, the arti-
cle brings current the energy policy debate in North Carolina by re-
viewing legislation introduced in the 2011 session of the General
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Power & Light Company (CP&L, now Progress Energy Carolinas, Inc.) as an Associate General
Counsel. He is also a registered lobbyist for Duke Energy Carolinas, Dominion North Carolina
Power and other clients, and was involved on behalf of these companies in all stakeholder meet-
ings and committee meetings with respect to Senate Bill 3. Mr. Kaylor is a retired Captain in the
United States Air Force (1967-1971), and is admitted to practice in the State of North Carolina,
having earned his J.D. from the University of North Carolina Schoo! of Law (1974) and his B.A.
from East Carolina University (1966).

2. Mr. Buffkin is a fourth year student in the Evening Program at North Carolina Central
School of Law and a Senior Editor on the North Carolina Central Law Review (J.D. expected
May 2012). Mr. Buffkin is a registered lobbyist for the North Carolina Association of Electric
Cooperatives where he is a Government Affairs Specialist. From 2006-2010, he represented
various businesses and non-profits before the North Carolina General Assembly. Mr. Buffkin
earned his B.S. from the College of Management at North Carolina State University (2005).
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Assembly. The article concludes that major amendments to the REPS
statute are premature prior to the first significant compliance
deadline.

INTRODUCTION

North Carolina’s energy policy is created by the legislature and im-
plemented by the North Carolina Utilities Commission (“NCUC” or
“the Commission”). The Public Utilities Act sets out the declaration
of policy related to public utilities.> The declared policy reflects a fun-
damental notion of utility regulation: “the rates, services and opera-
tions of public utilities. . .are affected with the public interest and that
the availability of an adequate and reliable supply of electric power
and natural gas to the people, economy and government. . .is a matter
of public policy.”* The enumerated list following this broad declara-
tion touches on nearly every aspect of the energy, economic, environ-
mental, and technological considerations involved in North Carolina’s
energy policy.> In 2007, when the General Assembly enacted the re-
newable energy and energy efficiency portfolio standard (REPS), it
added the additional policy of promoting the development of renewa-
ble energy and energy efficiency through the implementation of a
REPS that will do all of the following: diversify the resources used to
reliably meet the energy needs of consumers in the State, provide
greater energy security through the use of indigenous energy re-
sources available within the State, encourage private investment in re-
newable energy and energy efficiency, and provide improved air
qualitg/ and other benefits to energy consumers and citizens of the
State.

The new policy changes create tension with the historical policy of a
“least cost mix of generation,”” because almost all renewable energy
sources for electricity generation are more expensive than conven-
tional generation sources.® The tension is evident in the legislative
process that produced the REPS and the rulings by the Commission
interpreting the legislation.

Currently, North Carolina’s electricity consumers are served by
three types of electric power providers: 1) investor-owned utilities
such as Progress Energy Carolinas, Inc. (“Progress Energy”), Duke

. See N.C. GeN. StaT. § 62-2 (2010).

. Id. § 62-2(a).

. See id. § 62-2(a)(1)-(10).

. See id. § 62-2(a)(10).

. See id. § 62-2(a)(3a).

. See U.S. ENERGY INFO. ApMIN., LEVELIZED COST OF NEW GENERATION RESOURCES

IN THE ANNUAL ENERGY Outroox 2011 (Nov. 2010), http://www.eia.gov/oiaf/aeo/electricity_
generation.html.

[o BN Mo N, I SN )

https://archives.law.nccu.edu/ncclr/vol34/iss2/2



Kaylor and Buffkin: Ripening on the Vine: North Carolina's Renewable Energy and Energ

2012] RENEWABLE ENERGY 113

Energy Carolinas, LLC (“Duke Energy”), and Dominion North Caro-
lina Power (“Dominion”); 2) rural electric membership corporations,
commonly known as electric cooperatives; and 3) publicly owned
power providers, including municipal and state university owned
power systems. The disparate treatment of the different electric
power providers under the REPS will be discussed, although a com-
plete exploration of the many differences between them is well be-
yond the scope of this article.

North Carolina has a well-organized and active environmental ad-
vocacy network that is connected with citizens and businesses across
the state and nation.” The electric power providers and the environ-
mental advocates are each fairly cohesive in their policy preferences
and often oppose each other’s policy goals both at the Commission
and in legislative arena. In addition to these players, the NCUC Pub-
lic Staff has a significant impact on Commission proceedings and legis-
lation in-its role as an independent state agency representing the using
and consuming public.'®

The Governor is also a key actor in North Carolina’s energy policy.
The Governor holds appointment authority for the seven member
Commission (subject to confirmation by the General Assembly),'! has
veto power of legislation enacted by the General Assembly,'* and can
use the ability to gather media attention to garner support for priority
issues. The Governor is chief executive of cabinet agencies that di-
rectly regulate or indirectly impact the operation of the electric utility
industry, including the North Carolina Department of Environment
and Natural Resources (NC DENR) and the North Carolina Depart-
ment of Commerce. The NC DENR regulates air and water quality
and is the administrative home to the Environmental Management
Commission'® and the Department of Commerce houses the N.C. En-
ergy Division (formerly, the State Energy Office)'* and the Energy
Policy Council.'®

The Energy Policy Council has re-emerged recently as an important
venue for energy policy debate. Of the sixteen members of the Coun-
cil, the Governor appoints twelve members and designates one of the

9. See e.g. North Carolina Chapter of the Sierra Club, The North Carolina Chapter, http://
nc.sierraclub.org/about/about.html (last visited Mar. 15, 2012)(stating that as of 2009, the Chap-
ter had 17,000 members and 13 local groups across the state).

10. See N.C. GiN. STaT. § 62-15 (2010).

11. Id. § 62-10(a).

12. N.C. Consr. art. I, § 22(1).

13. See N.C. Gun. StaT. § 143-211(c) (2000).

14. See Act of Aug. 7, 2009, Ch. 446, § 1(a), 2009 N.C. Sess. Laws 1; see also N.C. Energy
Dep’t of Commerce, Energy, http://www.nccommerce.com/energy (last visited Mar. 15, 2012).

15. N.C. GeN. STAT. § 113B-3(a) (2010).
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members as Chair.’® The Council’s membership is made up of a cross
section of legislators and business, industry, and environmental advo-
cates.'” The Council’s work, from late 2009 through January 2011,
culminated in a final report, dated March 15, 2011, in which the Coun-
cil unanimously affirmed support for the REPS “as key to building the
state’s energy economy.”'®

Finally, there is the Environmental Review Commission (ERC),
which the General Assembly established to undertake detailed review
of studies and reports related to the environment and, by implication,
utilities.!® The ERC and its staff attorneys work in 2005 and 2006 was
key to the enactment of the REPS in 2007. Thus, the case study of the
legislative process begins with the ERC.

The article explores the dynamic of the tension between the REPS
and the traditional electricity policy by providing a case study of the
legislative process relying on both the legislative record and the au-
thors’ first-hand observations of the process. Next, the article reviews
significant regulatory rulings and filings at the Commission to high-
light the complexity of the REPS. Finally, the article discusses recent
activity at the General Assembly and concludes that changes to the
REPS are premature before the 2012 compliance deadline.

Cast STUDY OF LEGISLATIVE PROCESS

The La Capra Study

At a meeting on January 24, 2006, the ERC adopted a motion to
conduct a study of renewable energy portfolio standards, as outlined
in a presentation by NCUC Commissioner James Y. Kerr, 11.?° Com-
missioner Kerr’s presentation to the ERC that day outlined a study
process that involved the hiring of a consultant to produce a “factual,
analytical reference point” rather than policy recommendations.?!
According to Commissioner Kerr’s presentation, a group of stake-
holders including load serving entities, regulated utilities, the NC Sus-
tainable Energy Association (NCSEA), legislative staff, and
representatives from NC Green Power would have input on the design
of the study, provide data to inform the study, and review a draft of

16. Id.

17. Id.

18. Rerorrt oF 1HI: NORTH CAROLINA ENERGY PoLicy Councin: Marcit 2011, at 3 avail-
able at http//www.ncleg.net/ DocumentSites/Committeess HSCEIA F/Supplemental % 20Materials/
Report%200f%20the %20NC%20Energy %20Policy %20Council%202011.pdf.

19. See N.C. Gi-N. StaT. §§ 120-70.41 to -70.47 (2010).

20. Letter from George Givens, Commission Counsel, to Jo Anne Sanford, Chair of North

Carolina Utilities Commission (Feb. 23, 2006), http://www.ncuc.net/reps/ERC_Letter.pdf.
21. id. at 3.
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the report.>> NCUC would then undertake a comment period and
produce a final report, which would be presented to the ERC and the
General Assembly before the begmnmg of the 2007 legislative
session.”

The study became informally known as the “La Capra Study,” aptly
named for the consulting firm, La Capra Associates, Inc. (“La
Capra”), which produced it.** In December 2006, La Capra presented
the results to the ERC?S and delivered to the NCUC technical reports,
authored by Sustainable Energy Advantage, LLC and La Capra,®® and
a report on energy efficiency by the engineering and consulting firm,
GDS Associates, Inc.?’” The La Capra study issued three key findings:

[1] North Carolina should have sufficient renewable resources within
the State to meet a 5% renewable energy portfolio standard (RPS)
requirement for new renewable generation. A 5% RPS would in-
crease average retail electricity rates by less than 1% and would be
accompanied by net job creation and property tax benefits.

[2] The State would have difficulty meeting a more aggressive 10%
RPS with only new renewable resources located within North Caro-
lina. A 10% RPS focused solely on generation supply would only be
achievable by the inclusion of larger hydroelectric generation and the
development of wind in both the western part of the State and in off-
shore locations. A 10% RPS met only with new renewable generation
would increase average retail electricity rates by at most 3.6% in the
tenth year.

[3] Inclusion of energy efficiency as an eligible RPS resource in addi-
tion to larger hydroelectric generation and wind in the western part of
the State would enable the State to achieve a 10% RPS and could
dramatically reduce the cost of an RPS. For example, if energy effi-
ciency was permitted to comprise 25% of an expanded resources RPS
portfolio, both a 5% RPS and a 10% RPS could reasonably be ex-
pected to produce total electric cost savings for consumers of about
half a billion dollars over 20 years.?®

The study went on to examine the following: the practical and tech-
nical potential of various types of renewable resources that could be
used to produce electric power in North Carolina; the impact of en-

22. Id. at 3-4.

23. Id

24. See La Capra Associates, Analysis of a Renewable Portfolio Standard of the State of
North Carolina ii (2006), http://www.ncuc.net/reps/NCRPSReport12-06.pdf.

25. See La Capra Associates, Presentation to the Environmental Review Commission (2006),
http://www.ncuc.net/reps/NCRPSPresentationtoERC12-13-06.pdf.

26. See La Capra Associates, supra note 22.

27. See GDS Associates, A Study of the Feasibility of Energy Efficiency as an Eligible Re-
sources as Part of a Renewable Portfolio Standard for the State of North Carolina (2006), http://
www.ncuc.net/reps/NCRPSEnergyEfficiencyReport12-06.pdf.

28. La Capra Associates, supra note 22, at ii.
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ergy source changes on electricity rates; the effect of potential changes
on economic development; environmental impacts caused by the
changes, and how the changes would affect portfolio diversification
benefits.?? The study closed with identification of a number of issues
left to be addressed in the legislative process, including: whether elec-
tric cooperatives and municipal owned power providers should be in-
cluded in the REPS requirement; the stability of the requirements
over time and how fast the requirements increase; designing a cost
effective compliance program; and determining the compatibility of
the changes with other state policies.’® Aside from these “major is-
sues,” the study also identified a “host of other details to be consid-
ered” that were beyond the scope of the report.*!

On December 13, 2006, after a presentation to the ERC?** and pub-
lication on the NCUC website,**development of the REPS began in
earnest. On December 15, 2006, the NCUC published a notice solicit-
ing written comments on the La Capra Study.** Comments were gath-
ered and delivered to the ERC in time for consideration during the
General Assembly’s 2007 session.>> By February 5, 2007, the Com-
mission had received comments from 19 parties, including environ-
mental advocates, utilities, individuals, and others.*® The substance of
the parties’ comments reflected the starting point for the debate that
was already underway in the General Assembly.

The Starting Positions

On January 24, 2007, State Senator Charlie Albertson introduced
Senate Bill 3, the legislation that would enact the REPS.?” As intro-
duced, the legislation applied to public utilities, electric cooperatives
and municipalities (collectively “electric power suppliers”) and re-
quired that 1% of the total electric kilowatt hours sold during the pre-
vious year be sold from a “new renewable energy facility” or saved

29. La Capra Associates, supra note 22, at iii-xvil.

30. La Capra Associates, supra note2?2, at iii-xvii.

31. La Capra Associates, supra note 22, at xvii.

32. See La Capra Associates, supra note 22.

33. N.C. Env’'r Review ComMm’N, MINUTES FROM MEETING ON Drc. 13, 2006, at 4 http:/
www.ncleg.net/documentsites/committees/ERC/Archives/2006-2007 % 20ERC %20Documents/1
%20Meeting % 20Documents/13 % 20December %202006/ERC%20Meeting %20Minutes %20-%
2013%20December %202006.pdf.

34. See N.C. Urn.. CoMM’N, NOTICE ANNOUNCING THE AVAILABILITY OFF AN ANALYSIS OF
A RENEWABLE PORTFOLIO STANDARD FOR THE STATE OF NORTIT CAROLINA AND REQUEST
ror PusLic ComminTs (2006), http:/ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?
dispfmt=&itype=Q&authorization=&parm2=6A A A AA94360B&parm3=000126194.

35 Id

36. See id.

37. S.B. 3, First ed., 2007 Gen. Assem., Reg. Sess., Sess. Law 2007-397 (N.C. 2007).
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due to implementation of energy efficiency measures.>® The percent-
age requirement would have increased each calendar year until 2018,
when the amount would equal 10%.*° Electric power suppliers could
meet the target renewable energy goals: by generating power at a new
renewable facility, through savings due to energy efficiency measures,
by purchasing power from a new renewable energy facility, or any
combination of these three options.*® Further, the legislation directed
the Commission to adopt rules implementing the new law, including
allowing up to 25% of the requirement to be met by: energy effi-
ciency; providing for monitoring of compliance and enforcement of
the requirements; considering a multiplier credit to promote certain,
although unnamed, renewable energy resources; and including a pro-
cedure for recovery of compliance costs as an alternative to the rate
fixing statute.*! The stage was set for a long and arduous policy devel-
opment process, and what emerged was a complex and delicately
crafted proposal that set a course for North Carolina’s electric energy
policy for the next fourteen years and beyond.*

The comments received by the NCUC are the most instructive re-
cord available for detailing the policy preferences of the stakeholders.
Each of the electric power suppliers filed comments individually, al-
though their comments contained common themes. Duke Energy’s
comments characterized the La Capra Study as “a valuable starting
point,” but noted that the La Capra study did not use comprehensive
utility planning models used in the utilities’ integrated resource plan-
ning process.** Duke Energy further commented that the La Capra
study largely agreed with Duke’s then-current plans of bringing online
a large amount of conventional generation regardless of the REPS
goal scenario.** Duke’s strongest criticism of the La Capra study was
that the assumptions underlying the conclusion that would allow the
State to achieve a 10% REPS did not adequately account for availa-
bility and costs of existing renewable resources.*> Duke Energy and
La Capra agreed that the REPS would increase consumers’ electricity

38. Id. (defining “new renewable facility” as a “facility that generates electric power that is
placed into service on or after 1 January 2007 and that delivers electric power generated by the
use of a renewable energy resources to an electric power supplier”).

39, Id.

40. Id.

41. Id.

42. Id. See also N.C. GEN. STAT. § 62-133 (2010).

43. Comments of Duke Energy Carolinas, In re Notice Announcing the Availability of an
Analysis of a Renewable Portfolio Standard of the State of North Carolina and Request for
Public Comment, 1 (Jan. 19, 2007), http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.
pgm?dispfmt=&itype=Q&authorization=& parm2=KBAA A A22070B&parm3=000126194.

44. Id. at 2.

45. Id. at 2 (referring to existing North Carolina law as well as public resistance as obstacles
to development of wind projects).
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costs; however, Duke Energy emphasized the decision to increase
consumers’ electricity costs was a “public policy issue” for legislators
to determine after weighing whether the benefits of the REPS out-
weigh the costs of increased electric rates.*® Duke Energy’s comments
closed with several specific policy recommendations: a mechanism for
timely recovery of costs incurred to the meet the REPS requirement,
a cap on rate impacts, a provision for reduction in the REPS target if
unexpected increases in rates occur, a market for trading renewable
energy credits, and development of consistent energy policies that in-
tegrate a number of planning and financing issues.*’

Progress Energy’s comments were similar to those of Duke Energy.
As to the methodology of the La Capra study, Progress noted that the
results “may be reasonable indicators of relative costs, but the results
are not precise.”*® Progress Energy’s comments also highlighted the
uncertainty surrounding the ability to site wind resources and specifi-
cally pointed to the Mountain Ridge Protection Act of 1983, which
would stymie large-scale wind development in Western North Caro-
lina.*® Additionally, Progress Energy agreed with Duke Energy and
commented that the ultimate question of whether the benefits of a
REPS outweigh the costs was a public policy issue to be determined
by the General Assembly.”® Progress Energy closed its comments
with identification of “a host of other details” that required further
consideration, including: a mechanism, such as an annual adjustment
clause, to allow utilities timely recovery of costs; development of
mechanisms to minimize compliance costs, such as provisions for the
purchase of Renewable Energy Certificates or making alternative
payments; and defining renewable resources broadly to allow for
achievement of REPS targets as cost-effectively as possible.>!

In 2007, only a small portion of Dominion’s customers were located
in North Carolina, totaling roughly 114,000 retail customers in north-
east North Carolina, including portions of the Outer Banks.>> Unlike

46. Id. at 3.

47. Id. at 3 (“Duke Energy Carolinas encourages the development of consistent energy
policies that discuss customer rate impacts, changes in reliability, other generation sources, cost-
recovery, and long-term system planning impacts, such as generation, transmission, and distribu-
tion as issues that should be considered concurrently with the adoption of an REPS™).

48. Comments of Progress Energy Carolinas, Inc., In re Request of the North Carolina
Sustainable Energy Association for Appropriate Proceedings to Determine the Potential for En-
ergy Efficiency Resources to Meet the Demand for Electricity in North Carolina, 1 (Jan. 19,
2007), http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&au-
thorization=&parm2=9A AA A A22070B& parm3=000126194.

49. Id. at 4. See also N.C. Gen. Stat. § 113A-205 (2010), et. seq.

50. Id. at 3.

51. Id. at5.

52. Comments of Dominion North Carolina Power on Renewable Portfolio Standards
Study, In re Request of the North Carolina Sustainable Energy Association for Appropriate

https://archives.law.nccu.edu/ncclr/vol34/iss2/2
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Progress Energy and Duke Energy, Dominion is a member of the
PJM Interconnection, a regional transmission organization that covers
thirteen states.>> Dominion’s comments reflected its unique situation
in the state. Dominion emphasized both of these characteristics when
objecting to the La Capra study recommendation to disallow out-of-
state renewable energy to satisfy a portion of the REPS.>* Dominion
also identified parts of the La Capra study that mention, but did not
sufficiently address, the Commerce Clause issues raised by excluding
the use of renewable energy imports.>> Similarly, Dominion criticized
the La Capra report for seemingly assuming that all renewable re-
sources built in North Carolina would be used exclusively in North
Carolina.>® Dominion also commented that: the La Capra study did
not sufficiently analyze transportation and interconnection costs, a
tracking system must be established to measure the effectiveness of
the REPS, and details of the role of the program administrator dis-
cussed in the La Capra study were needed.’”

The comments of the North Carolina Electric Membership Corpo-
ration (“NCEMC?”) filed on behalf of North Carolina’s electric coop-
eratives opened with a positive assessment of the study’s process and
the potential for renewable energy development.”® NCEMC noted a
distinguishing characteristic of electric cooperatives; as consumer-
owned businesses, the “cooperatives operate ‘at-cost’ and must imme-
diately pass on increased costs directly to the consumer.”® That real-
ity, and the state of the economy in rural North Carolina, made the
electric cooperatives “very concerned” that discussion of “mandates
for renewable or energy efficiency consider the impact to the end-use
consumer who will ultimately foot the bill.”® The comments of
NCEMC identified a number of findings in the La Capra study that
“should be carefully scrutinized,” among them: the limited number of

Proceedings to Determine the Potential for Energy Efficiency Resources to Meet the Demand
for Electricity in North Carolina, 1 (Jan. 19, 2007), http://ncuc.commerce.state.nc.us/cgi-bin/
webview/senddoc.pgm?dispfmt=&itype=Q&authorization=&parm2=EBA AAA22070B&parm3
=000126194.

53. Id. at 3 and 6. See also About PIM, PJM.cowm, http://www.pjm.com/about-pjm.aspx (last
visited Mar. 15, 2012).

54. Id. at 3.

55. Id. at 5.

56. Id. at 4 (identifying a project located in North Carolina that was selling into the PJM
market).

57. Id. at 4-5.

58. Comments of North Carolina Electric Membership Corporation, In re Request of the
North Carolina Sustainable Energy Association for Appropriate Proceedings to Determine the
Potential for Energy Efficiency Resources to Meet the Demand for Electricity in North Caro-
lina, 1 (Jan. 19, 2007),http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=&
itype=Q&authorization=& parm2=FBAA AA22070B&parm3=000126194.

59. Id.

60. Id.
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viable renewable technologies in North Carolina, the magnitude of
the cost to consumers, the simplified methodology of the study, the
structure of an energy efficiency program, and the potential that a re-
newable energy mandate would actually raise the costs of already
comparatively high renewable power sources.®’ In closing, NCEMC
expressed support for “inclusion of renewable energy and energy effi-
ciency programs as part of a balanced and responsible energy strat-
egy” but, at the same time, urged for a careful consideration of
implementation issues, the costs of renewable mandates, and the im-
pact to the rate-paying public.%?

Two filings set out the positions of environmental advocates, renew-
able energy developers, and others who promote development of re-
newable energy and reducing reliance on conventional generation
sources. The first was filed by the North Carolina Sustainable Energy
Association (NCSEA), a non-profit that “works to ensure a sustaina-
ble future by promoting renewable energy and energy efficiency in
North Carolina through education, public policy and economic devel-
opment.”®? NCSEA encouraged policy makers to consider scenarios
including additional energy efficiency measures, to consider the La
Capra Study’s results within the context of more specific North Caro-
lina data (as opposed to the national data used), and to include com-
bined heat and power generation in any standard.®* In summary,
NCSEA expressed support for a REPS because of: the economic and
social benefits of a REPS, its potential to establish North Carolina as a
leader in the promotion of renewable energy in the Southeast, and its
potential to incorporate the benefits of energy efficiency as a low cost
resource.®> NCSEA also signed the second filing and was joined by
the NC Sierra Club, Environmental Defense, Carolinas Clean Air Co-
alition, North Carolina Conservation Network, the NC Waste Aware-
ness and Reduction Network, and others (collectively,
“Environmental Advocates”).%¢ Environmental Advocates expressed

61. Id. at 1-2.

62. Id. at 3.

63. North Carolina Sustainable Energy Association, About NCSEA, htip://energync.org/
about/ (last visited Mar. 15, 2012).

64. Re: Public Comments on NCUC’s Analysis of Renewable Portfolio Standard for the
State of North Carolina, In re Request of the North Carolina Sustainable Energy Association for
Appropriate Proceedings to Determine the Potential for Energy Efficiency Resources to Meet
the Demand for Electricity in North Carolina. 1-3 (Jan. 19, 2007), http:/ncuc.commerce.
state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=& parm2=BBAA
AA22070B&parm3=000126194.

65. Id. at 4.

66. Re: Public Comments on NCUC’s Analysis of a Renewable Portfolio Standard for the
State of North Carolina, In re Request of the North Carolina Sustainable Energy Association for
Appropriate Proceedings to Determine the Potential for Energy Efficiency Resources to Meet
the Demand for Electricity in North Carolina, 5 (Jan. 17, 2007), http://ncuc.commerce.state.nc.us/
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support for the REPS by discussing four main points: 1) electric relia-
bility would not be sacrificed by requiring use of renewable resources;
2) a REPS would have a positive impact on the State’s economy; 3)
the La Capra Study over-estimated the costs of renewable energy and
under-estimated the cost of conventional generation technologies; and
4) a REPS presented the state’s best opportunity to improve the util-
ity industry and address the causes of global climate change.®’ In sum,
the Environmental Advocates endorsed a 10% REPS mandate and
suggested that a 20% REPS target was not unattainable.®

While a number of other individuals and businesses filed comments
in the NCUC’s RPS folder,® the foregoing summarizes what the posi-
tions of the interested parties were at the outset of the legislative pro-
cess. On the one hand, utilities generally expressed reservation about
details of the study related to cost models, uncertainty that wind re-
sources could be sited, and noted issues related to out-of-state re-
sources. On the other hand, Environmental Advocates expressed
optimism about the potential for an REPS to the extent that, in their
view, study underestimated the potential for energy efficiency, renew-
able resources, and job creation and overestimated the costs of renew-
able generation sources. Thus, as the legislative process began in
2007, an adversarial posture between the utilities and the Environ-
mental Advocates was well established. Over the next several
months, the process would play out with winners and losers on a num-
ber of issues. The following section details the process and the final
result.

Writing REPS Legislation at the North Carolina General Assembly

Senate Bill 3 was introduced on January 25, 2007, as a four page bill
with only bare bones provisions related to a REPS.”® The introduc-
tion on the second day of the legislative session and the low number
assigned to the bill was a signal from legislative leaders that the REPS
was a priority during the legislative session. The task of writing the
legislation largely took place outside of the formal legislative process.
That task was delegated to the General Assembly’s Research Division

cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&parm2=CBAAAA22070B
&parm3=000126194.

67. Id. at 1-4.

68. Id. at 4.

69. See Documents for RPS (Renewable Portfolio Standard) for North Carolina Folder,
North Carolina Utilities Commission, http://ncuc.commerce.state.nc.us/cgi-bin/miscfldrdocs.
ndm/INPUT?flddesc=RPS+(RENEWABLE+PORTFOLIO+STANDARD)+FOR+NORTH+
CAROLINA &numret=100&Search=Search (last visited Mar. 15, 2012).

70. North Carolina General Assembly-S. B. 3 Information/History (2007-2008 Session),
History, http://www.ncleg.net/gascripts/BillLook Up/BillLookUp.pl?Session=2007&BillID=s3&
submitButton=Go (last visited Mar.15, 2012).
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staff assigned to environmental and public utility laws. They and the
stakeholders in the process proceeded under the leadership of Staff
Attorney George Givens in what is colloquially referred to as a “605
working group process,” so named for the small conference room
where Givens regularly convened these meetings.

Indeed, the REPS soon proved to be so complex and to have so
many interested stakeholders that Givens moved the working group
to a larger committee room in the Legislative Office Building. The
group met regularly on Fridays throughout the late winter, spring, and
early summer months in 2007. The participants in the process repre-
sented utilities, NCUC, NCUC Public Staff, environmentalists, manu-
facturers, utility consumer advocates, state regulators, and the
professional staff of the General Assembly. Legislators did not typi-
cally frequent the meetings, but occasionally attended to monitor the
progress or encourage compromise when impasses arouse. It was a
mammoth undertaking, one which Mr. Givens has since called his
greatest accomplishment in a long career working for the General
Assembly.

The product of the working group process was the second edition of
Senate Bill 3, adopted by the Senate Committee on Agriculture/Envi-
ronment/Natural Resources Committee meeting on June 26, 2007.”!
The bill grew from four to twenty-seven pages, handling the REPS in
a much more thorough and complex manner. The key compromises
and the remainder of the legislative process are summarized in this
section.

The heart of the REPS statute is the mandated percentage of retail
electric sales to be derived from renewable sources. The mandate was
bifurcated in the second edition: electric public utilities (investor-
owned utilities) were subject to a more aggressive mandate of 12.5%
of 2020 retail sales, while electric cooperatives and municipalities were
subject to a less aggressive 10% of 2017 retail sales.”? Both schedules
were at or above levels called for in the La Capra study.”

“Set-asides” were added to the legislation as a means to specifically
mandate compliance with the REPS through use of solar energy and
energy derived from swine waste, and poultry waste.”® The solar set-
aside initially required 0.02% of the total electric power sold in 2010
to be supplied by a combination of new solar resources, with stepped
increases in the requirement until reaching 0.20% in 2018 and subse-

71. See id.

72. Act of Aug. 20, 2007, Ch. 397, § 5, 2007 N.C. Sess. Laws 1184, 1194 (codified at N.C.
GEN. STAT. § 62-133.8(b) and (c)(2008)).

73. See supra note 22.

74. Act of Aug. 20, 2007, Ch. 397, § 2a, 2007 N.C. Sess. Laws 1184, 1194 (codified at N.C.
GEN. STAT. § 62-133.8(d)-(f)).
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quent years.”> Similarly, the swine waste set-aside required 0.07% of
2012 retail sales to be supplied by swine waste resources, with the re-
quirement reaching 0.20% in 2018 and subsequent years.”® The poul-
try waste set-aside was structured entirely differently, with the
requirement measured by total megawatt hours (MWh) and mandat-
ing at least 170,000 MWh generated from poultry waste in 2012, and
reaching an annual requirement of 900,000 MWh in 2014 and
beyond.”’

Provisions related to utilities’ cost recovery were added to the legis-
lation.”® The key cost recovery provision was the authorization of an
“annual rider,” a line item charge on customers’ bills, which was lim-
ited based upon the type of utility customer’s account: residential ac-
counts could be charged up to $10 per year from 2008-2011; $12 per
year from 2012-2014; and $34.00 per year from 2015 and beyond.”
Commercial and industrial accounts could be charged significantly
higher amounts: $150 per year from 2015 and beyond for commercial
accounts, and $1,000 per year for industrial accounts.®® These provi-
sions also dealt with the possibility of a federal REPS, allowing for
recovery of these costs as well.®! In addition, utilities won inclusion of
provisions allowing for the recovery of costs for demand side manage-
ment and energy efficiency,®? and inclusion of a broader range of fuel
related costs in the existing “fuel charge adjustment.”®

The second edition included rule-making authority for the NCUC
to implement the REPS.3* It foreshadowed an additional round of
policy making, detailed below. This authority also included the so
called “off-ramp” provision, whereby the NCUC could modify or de-
lay the provisions of the REPS “in whole or in part if the Commission
determines that it is in the public interest to do so.”%>

Related to cost recovery, but of a greater import to utilities’ plant
construction endeavors, were modifications to the inclusion of ap-
proved construction costs in the utilities’ rates.®® Known in the utility
regulation vernacular as “construction while in progress” or “CWIP,”
these provisions allow utilities to recover the costs associated with

75. Id. (codified at N.C. GeN. Stat. § 62-133.8(d)).

76. Id. (codified at N.C. GeN. StAT. § 62-133.8(¢)).

77. Id. (codified at N.C. Gu:N. Srat. § 62-133.8(f)).

78. Id. (codified at N.C. Gi:N. STAT. § 62-133.8(h)).

79. Id. (codified at N.C. GEN. StaT. § 62-133.8(h)(4)(2008)).
80. Id.

81. See id. (codified at N.C. GEN. StAaT. § 62-133.8(h)(1)(c) and (2)).
82. Id. at § 4a (codified at N.C. GeN. STAT. § 62-133.9)).

83. Id. at § 5 (codified at N.C. Gen. STAT. § 62-133.2).

84. Id. at § 2a (codified at N.C. GEN. StaT. § 62-133.8(i)).
85. Id. (codified at N.C. GeN. Srat. § 62-133.8(1)(2)(2008)).
86. Id. at § 6 (codified at N.C. Gen. STAT. § 62-110.1).
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building new base load plants in a general rate case before the plant is
placed into service without a showing by the utility that inclusion of
CWIP is necessary for the financial stability of the utility.®

The concept of the renewable energy certificate (REC) was incor-
porated into the REPS.88 A “renewable energy certificate” is a “trad-
able instrument that is equal to one megawatt hour of electricity or
equivalent energy supplied by a renewable energy facility. . .or re-
duced by implementation of an energy efficiency measure” which can
be tracked and verified by the Commission.?® The REC gives a utility
the flexibility to choose to purchase, rather than build for, the man-
dated renewable generated power. The second edition’s provisions
limited to 25% the portion of REPS compliance allowed by purchas-
ing out-of-state RECs.”° However, this restriction does not apply to
an electric public utility with less than 150,000 North Carolina custom-
ers, thereby exempting Dominion from the out-of-state REC restric-
tion.”’ The restrictions on out-of-state REC purchases was a major
compromise between renewable industry advocates, which sought the
REPS as an incentive to grow the renewable industry in North Caro-
lina, and utilities, which sought more compliance flexibility and lower
compliance costs.

The second edition of Senate Bill 3 included numerous tax law
changes. First, there were reductions in the privilege tax charged to
manufacturers and farmers on the sale of electricity, a new exemption
from the sales tax for fuel used by farmers in their farming operations
and by manufacturers in their manufacturing operations, and reduc-
tions in the excise tax on piped natural gas received by a manufac-
turer.”” Second, there was inclusion of a new tax credit for
constructing an energy-efficient home.*® Third, there was a new tax
credit for contributing to a nonprofit organization that invests in re-
newable energy property.>

Finally, a number of other details included in the second edition of
Senate Bill 3 represented major bargaining points for the stakehold-
ers. For example, electric cooperatives and municipalities not only
won a less aggressive REPS mandate schedule, but also won a sepa-

87. Id. (codified at N.C. GiN. StaT. §§ 62-110.1 (f1) and 62-133(b)(1)).

88. Id. at § 2(a) (codified at N.C. GuN. StaT. § 62-133.8(a)(6)).

89. Id.

90. Id. (codified at N.C. Gin. Stat. §§ 62-133.8(b)(2)(e)) (applicable to investor owned
electric public utilities) and § 62-133.8(c)(2)(d) (applicable to electric membership corporations
and municipalities)).

91. Id. (codified at N.C. G, Stat. § 62-133.8(b)(2)(e)).

92. Id. at § 10 {codified in various sections of N.C. Gen. Stat. Ch. 105).

93. Id. at § 13.

94. Id. at § 14.
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rate menu of compliance options.”> Significantly, this separate menu
included hydroelectric power purchased through the Southeastern
Power Administration, a unit of the federal government that has sup-
plied electric cooperatives and municipalities with hydroelectric
power for years.”® Electric cooperatives and municipalities could use
this power for up to 30% of their REPS compliance.®” Another com-
pliance method made available to electric cooperatives and municipal-
ities was the acquisition of all or part of their electric power through
wholesale power purchase agreements.”® Another example was the
recognition of the unique position of Dominion, serving a relatively
small number of customers in the Outer Banks.”® The provisions in-
cluded in the second edition allowed Dominion unlimited purchase of
out-of-state RECs!%° and recognized the separate cost recovery model
previously approved by the NCUC.**

Rather amazingly, the major contents of the REPS remained un-
changed through the legislative process. After approval of the second
edition by the Senate Committee on Agriculture/Environment/Natu-
ral Resources, the same version was approved by the Senate Commit-
tee on Finance without change.'®> The Senate passed Senate Bill 3 on
July 3, 2007 by a vote of 47-1, after rejecting the only amendment
offered.'®

Similarly, Senate Bill 3 was considered and passed by the House of
Representatives with little modification. Senate Bill 3 was first re-
ferred to the House Committee on Energy and Energy Efficiency.!*
The Energy and Energy Efficiency Committee reported a third edi-
tion of Senate Bill 3, with much of the substance of the legislation
outlined above unchanged.'®> The third edition included a new provi-
sion requiring best available control technology (BACT) for biomass
combustion processes at renewable energy facilities that produce elec-

95. Id. at § 2(a) {(codified at N.C. GeN. STAT. § 62-133.8(c)(2)(2008)).

96. Id. (codified at N.C. GeN. StaT. § 62-133.8(c)(2)(c)). See also SEPA: Southeastern
Power Administration, http://www.sepa.doe.gov/Overview/?c=2. (last visited Mar. 15, 2012).

97. Act of Aug. 20, 2007, Ch. 397, § 2a, 2007 N.C. Sess. Laws 1184, 1194 (codified at N.C.
GEN. StAT. § 62-133.8(¢)(2)(c)(2008)).

98. Id. (codified at N.C. Gen. StaT. § 62-133.8(c)(2)(e)).

99. See supra notes 50 and 51 and associated text.

100. Act of Aug. 20, 2007, Ch. 397, § 2a, 2007 N.C. Sess. Laws 1184, 1194 (codified at N.C.
GEN. STAT. § 62-133.8(b)(2)(e)(2008)).

101. Id. at § 5 (codified at N.C. Gen. STAT. § 62-133.2(a3)(2008)).

102. North Carolina General Assembly-S. B. 3 Information/History (2007-2008 Session),
History, http://www.ncleg.net/gascripts/BillLookUp/BillLook Up.pi?Session=2007& BillID=s3&
submitButton=Go (last visited Mar.15, 2008).

103. Id

104. Id.

105. Act of Aug. 20, 2007, Ch. 397, § 5, 2007 N.C. Sess. Laws 1184, 1194,
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tricity.'® Next, the House Committee on Public Utilities reported
Senate Bill 3 without changes just one day after the bill was referred
to the committee.’” The final House Committee to consider Senate
Bill 3, the House Finance Committee, did so by reporting a new edi-
tion of the bill.'% This fourth edition made changes to the BACT pro-
visions, provided additional rule-making authority for the NCUC
related to the procedures for tracking RECs, granted new powers for
the Environmental Management Commission to evaluate renewable
energy technologies, prohibited charging customers for demand side
management, and made changes to the various tax provisions, includ-
ing deleting entirely the credit for energy efficient homes.'” The
House of Representatives rejected two amendments to the bill and
passed the fourth version unchanged by a vote of 107-9.1'° The Senate
then accepted the House changes, sending Senate Bill 3 to the Gover-
nor.!'' Governor Easley signed the bill into law on August 20,
2007.112

RevVIEW OF S1GNIFICANT REGULATORY RULINGS

With enactment of Senate Bill 3, activity shifted to the NCUC
where rulemaking, filings and orders would sketch in the granular de-
tail of the REPS. On August 23, 2007, the NCUC opened Docket No.
E-100, Sub 113, by issuance of an Order Initiating Rulemaking Pro-
ceeding.'”® The major electric power suppliers were made parties to
the docket!'* as were dozens of other stakeholders by way of motions
to intervene.''®> The August 23rd Order adopted an expedited time-
line for the rulemaking with an ultimate goal of adopting final rules
implementing the REPS by January 1, 2008.1'® To focus the efforts of
the parties, the Order included an appendix enumerating 18 issues as

106. Act of Aug. 20, 2007, Ch. 397, § 2a, 2007 N.C. Sess. Laws 1184, 1194 (codified at N.C.
GEN. STAT. § 62-133.8(g)(2008)).

107. North Carolina General Assembly-S. B. 3 Information/History (2007-2008 Session),
History, http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2007&BillID=s3&
submitButton=Go (last visited 1/4/12).

108. Id.

109. See generally Act of Aug. 20, 2007, Ch. 397, 2007 N.C. Sess. Laws 1184, 1194.

110. North Carolina General Assembly-S. B. 3 Information/History (2007-2008 Session),
History, http://www.ncleg.net/gascripts/BiliLook Up/BillLook Up.pl?Session=2007&BillID=
s3&submitButton=Go (last visited 1/4/12).

111. 1d.

112. Id.

113. See Order Initiating Rulemaking Proceeding, /n re Rulemaking Proceeding to Imple-
ment  Session Law 2007-397(Aug. 23, 2007) (No. E 100, SUB 113), http://
ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&
parm2=KAAAAA53270B&parm3=000127195.

114. Id. at 2.

115. Id.

116. Id. at 1.
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to which the Commission was “specifically interested in receiving
comments or suggestions.”!'” Lastly, the Commission announced its
intention to separately issue orders regarding net metering and inter-
connection rulemaking.''®

After two rounds of comments by roughly two dozen parties, the
Commission issued its Order Adopting Final Rules to implement the
REPS.'? At some 250 pages, summarizing the Order is a daunting
task. In its Order, the Commission amended its Rules of Practice and
Procedure and the Rules specific to electric power, such as the time
and contents for required filings and applications, the procedures for
cost recovery, and details on the REC tracking system.'?® During the
ensuing years, the Commission resolved many other issues under
Docket No. E-100, Sub 113, which over time became the “catchall”
docket for REPS filings seeking to clarify NCUC rules and interpret
the statute.

On May 7, 2009, the NCUC issued its next significant REPS order
in response to Duke Energy’s Motion for Clarification.!?! First, the
Commission concluded that when the per-account cost caps prevent
compliance with both the set-asides for solar, swine, and poultry waste
and the general REPS requirement, the set-asides take priority over
the general REPS requirement, even if it results in less renewable en-
ergy being generated overall.!?? However, as between the solar, poul-
try, and swine waste set-asides, no one set-aside has priority over the
other.””® Second, the Commission concluded that the poultry and
swine waste set-asides were aggregate requirements, rather than a
specific pro rata obligation for each utility, while the solar set-aside
requirement applies individually to each electric power supplier.'>*
Thus, the Commission required electric power suppliers to agree
amongst themselves how to comply with these aggregate require-
ments,'? raising anti-trust concerns that the Commission resolved in

117. Id. at app. A.

118. Id. at 2.

119. See Order Adopting Final Rules, In re Rulemaking Proceeding to Implement Session
Law 2007-397 (Feb. 29, 2008) (No. E 100, SUB 113), http://ncuc.commerce.state.nc.us/cgi-bin/
webview/senddoc.pgm?dispfmt=& itype=Q&authorization=& parm2=SAAAAA06080B&parm
3=000127195.

120. Id. See also NCUC REC Tracking System, http://www.ncuc.net/reps/REC_Tracking_
System.htm.

121. See Order on Duke Energy Carolinas, LLC Motion for Clarification, In re Matter of
Rulemaking Proceeding to Implement Session Law 2007-397 (May 7, 2011) (No. E-100, SUB
113), http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=&
itype=Q&authorization=& parm2=XBAAAA72190B&parm3=000127195.

122. Id. at 5.

123. Id.

124. 1d. at 7-8.

125. Id. at 7.
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the same order.’?® Third, the Commission concluded that, because the
purpose of the set-asides was to address “renewable energy resources
and issues indigenous to North Carolina” thereby “foster{ing] devel-
opment specifically of local renewable energy facilities,” compliance
with the set-asides could be achieved by purchase of RECs, but the
energy associated with the RECs must be generated by or delivered to
an electric power supplier.””” Fourth, the Commission determined
that thermal power generated out-of-state cannot be considered “in-
state” and is, therefore, subject to the 25% out-of-state limit. It also
determined that RECs can be held by a public utility for up to seven
years after cost recovery and indefinitely by an electric cooperative or
municipality, but in any event, a REC can only be used for REPS
compliance during the three years after its creation.'?®

Orders issued in the summer and fall of 2009 further refined the
implementation of the REPS. A June 17th Order aimed to “deter-
mine whether and under what circumstances any utility-owned hydro-
electric generation resources can be used to meet a utility’s REPS
compliance obligation.”'?* This question was made stark by divergent
readings of the REPS provisions related to hydroelectric generation
resources.!?® Utilities argued that hydroelectric generation, regardless
of size, age, or ownership, should be allowed for REPS compliance,
while the NCUC Public Staff argued that the same provisions prohibit
any utility-owned hydroelectric resource, regardless of size or age, for

126. Id. at 9-10 (citing California Liquor Dealers v. Midcal Aluminum, 445 U.S. 97, 105
(1980) and applying the two prong test established in Parker v. Brown, 317 U.S. 341 (1943)).

127. Id. at 13.

128. Id. at 16-18.

129. Order on Public Staff’s Motion for Clarification, /n re Rulemaking Proceeding to Imple-
ment Session Law 2007-397 (June 17, 2009) (No. E 100, SUB 113), http://
ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&
parm2=BAAAAA86190B&parm3=000127195.

130. See N.C. GeN. StaT. § 62-133.8(a)(5)(2010) (defining “new renewable energy facility”
as “a renewable energy facility that either: a) was placed into service on or after January 1, 2007,
b) delivers or has delivered electric power to an electric power supplier pursuant to a contract
with NC Green Power Corporation that was entered into prior to January 1, 2007, [or] ¢) is a
hydroelectric power facility with a generation capacity of 10 megawatts or less that delivers elec-
tric power to an electric power supplier”); and see N.C. Gen. Stat. § 62-133.8(b)(7) (allowing
REPS compliance by any one of the following, including: a) generate power at a “new renewable
energy facility,” or b) “use a renewable energy resource to generate electric power at a generat-
ing facility. . .”). See also N.C. GEN. staT. § 62-133.8(a)(8) (defining “renewable energy re-
source” as a “solar electric, solar thermal, wind, hydropower, geothermal, or ocean current or
wave energy resource; a biomass resource, including agricultural waste, animal waste, wood
waste, spent pulping liquors, combustible residues, combustible liquids, combustible gases, en-
ergy crops, or landfill methane; waste heat derived from a renewable energy resource and used
to produce electricity or useful, measurable thermal energy at a retail electric customer’s facility;
or hydrogen derived from a renewable energy resource. “Renewable energy resource” does not
include peat, a fossil fuel, or nuclear energy resource).
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REPS compliance.'> Relying on principles of statutory construction
and citing “the overriding policy objectives of Senate Bill 3,” the Com-
mission concluded that increments of additional hydroelectric power
capacity of 10 MW or less placed into service after January 1, 2007
shall be considered a “new renewable energy facility” to the extent of
incremental generation capacity.'*> The Order also determined that
entities that receive power from the TVA and electric cooperatives
that are headquartered out-of-state are subject to the REPS require-
ment, but university owned utilities are not.'?3

In July 2009, the Commission issued orders determining that the
RECs associated with thermal energy produced outside North Caro-
lina but delivered to customers within North Carolina are eligible for
REPS compliance, but are subject to the 25% out-of-state limita-
tion'®* and clarified the requirement that a renewable energy facility
must be placed into service on or after January 1, 2007 to qualify as a
“new renewable energy facility.”*>> Lastly, the Commission clarified
that the each electric power supplier must individually comply with
the set-aside requirements within the confines of the 25% out-of-state
RECS limitation, that Dominion is exempt from the 25% out-of-state
limitation, and noted that utilities had already begun acquiring and
banking RECs for compliance with the general REPS obligation that
begins in 2012.1%

131. Order on Public Staff’s Motion for Clarification, In re Rulemaking Proceeding to Imple-
ment Session Law 2007-397, 3 (June 17, 2009) (No. E 100, SUB 113), http://
ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&
parm2=BAAAAA86190B&parm3=000127195.

132. Id. at 11-12. See also N.C. Gi:n. STAT. § 62-2(10) (declaring it the policy of the State
“[t]o promote the development of renewable energy and energy efficiency through implementa-
tion of [an REPS]”).

133. Id. at 12-16.

134. Order on Joint Motion to Determine Whether RECs are In-State or Out-of-State at 3-4,
In re Rulemaking Proceeding to Implement Session Law 2007-397, 3-4 (July 13, 2009) (No.E-100,
SUB 113), http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=&
itype=Qd&authorization=& parm2=9BAAAA49190B&parm3=000127195. Compare Id. at 2 n.1
and associated text and Order Initiating Rulemaking Proceeding, supra note 111 at app. A (dis-
tinguishing the facts presented in the cited order from those involved in the May 7 Order).

135. Order on Dominion’s Second Motion for Reclarification, In re Rulemaking Procedure
to Implement Session Law 2007-397, 3-4 (July 27, 2009) (No. E-100, SUB 113), http://ncuc.com-
merce.state.nc.us/cgi-bin/webview/senddoc.pgm&dispfmt=&itype=Q&authorization=&parm2=
8AAAAAS56290B&parm3=000127195. See also N.C. GEN. StaT. § 62-133.8(b)(2)(e); and see
Letter from La Capra Associates to Renee Vance, Chief Clerk, and the North Carolina Utilities
Commission (Jan. 29, 2007), Comments on Renewable Portfolio Standard for the State of North
Carolina, http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=&itype=Q&
authorization=&parm2=BA AA A73070B&parm3=000126194.

136. Order on Dominion’s Motion for Further Clarification, In re Rulemaking Proceeding
to Implement Session Law 2007-397, 10 (Sept. 22, 2009) (No. E-100, SUB 113), http://
ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&
parm2=RAAAAA56290B&parm3=000127195.
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In late 2009 and early 2010, the regulatory efforts of the utilities
shifted to focus on the poultry waste and swine waste set-asides. The
utilities initially filed a request that the Commission delay and reduce
these two set-asides.'*” Dominion, Duke Energy, NCEMC, and Pro-
gress Energy requested a modification such that each utility would
only have to meet its pro rata share.'’® After numerous interventions
by various parties, several rounds of filings, and testimony on these
issues, the utilities filed to withdraw their motion in part,'*® and later
in its entirety, after reaching an agreement as to an allocation of the
obligation under these two set asides.'*® The Commission allowed the
withdrawal'*! and, after additional comments and filings, approved
the allocation method as proposed by Progress Energy.'*?

The method of allocating the obligations under the poultry waste
and swine waste set-asides was approved over the opposition of the
municipal power agencies, which represented the municipal owned
utilities.’** The municipalities initially presented a constitutional ar-
gument that the NCUC would overstep its statutory authority by ap-
proving the proposal because approval would constitute an
amendment to the statute and an unconstitutional delegation of power
by the legislature.'** The Commission rejected this argument.'*
Rather, the Commission addressed the municipalities’ “fundamental
concern,” namely, that the prior order of the Commission requiring
compliance with the set-asides prior to the general REPS require-
ments forced the municipalities to use up their available cost cap dol-
lars without ever implementing the less expensive compliance
methods applicable to the general REPS requirement such as energy
efficiency and demand-side management.'*® After lengthy considera-

137. Order on Withdrawal of Joint Motion, Issuance of Joint Request for Proposals, and
Allocation of Aggregate Set-Aside Requirements, /n re Rulemaking Proceeding to Implement
Session Law 2007-397, 1 (Feb. 12, 2010) (No. E-100, SUB 113), http://ncuc.commerce.state.nc.us/
cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&parm2=CAAAAA34001B
&parm3=000127195.

138. Id.

139. Id. at 3.

140. Id. at 4.

141. Id. at 4-5.

142. See generally, Order on Pro Rata Allocation of Aggregate Swine and Poultry Waste Set-
Aside Requirements and Motion for Clarification, In re Rulemaking Proceeding to Implement
Session Law 2007-397, 11 (Mar. 31, 2010) (No. E-100, SUB 113), http:/
ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=& itype=Q&authorization=&
parm2=LAAAAA09001 B&parm3=000127195.

143. Id. at 3-11.

144. Id. at 3.

145. Id. at 8 (quoting Great Am. Ins. Co. v. Gold, 254 N.C. 168, 173; 118 S.E.2d 792, 795-796
(1961) (“it is not within the Commission’s jurisdiction, as a quasi-judicial administrative agency,
to rule on the constitutionality of a statute™).

146. See id. at 5-6 (quoting from the municipalities’ motion). See also id. at 10 (taking judi-
cial notice of the La Capra Study and the Integrated Resource Plans filed by utilities that show
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tion, the Commission reiterated its earlier holding that the set-asides
have priority over other methods of compliance with the general
REPS obligations.'#” The proposed pro rata allocation did not require
utilities to exceed the cost caps nor grant a higher preference to either
the swine waste or poultry waste set-asides vis-a-vis the solar set-
aside.’*® On that basis, after noting that the Commission would have
preferred unanimity among the electric providers,'*° the Commission
ordered approval of the pro rata allocation method.**°

The Commission decided a number of other issues in 2010, some of
which became subject of litigation and legislation. Peregrine Biomass
Development Company, LLC (“Peregrine”) sought to persuade the
Commission to invoke the “off-ramp” provision'>! to allow RECs as-
sociated with the thermal energy output of a combined heat and
power facilities, which use poultry waste, to count toward the poultry
waste set-aside requirement.’>> The Commission concluded that, as
enacted, the REPS did not allow for the use of such RECs in this
manner based upon the different wording of the solar set-aside and
the swine and poultry waste set-asides.’>> Thus, the off-ramp provi-
sion would be the only avenue for the Commission to allow use of
thermal RECs to comply with the poultry waste set-aside, absent an
amendment to the statue.' The Commission denied Peregrine’s re-
quest, noting the “exceptional nature of the off-ramp provision and
the authority delegated to” the Commission by the General Assembly
and that compliance was not required until 2012; and therefore, an
inability to meet the poultry waste set-aside could not be demon-
strated.’> Ultimately, the General Assembly granted Peregrine’s re-
quest through amendment of the statute.'*®

energy efficiency and demand-side management can realize substantial energy savings at a cost
less than the average avoided cost in North Carolina).

147. Id. at 7-11.

148. Id. at 10-11. See also supra notes 120 and 121.

149. Id. at7.

150. Id. at 11.

151. See N.C. GeN. StAT. § 62-133.8(1)(2)(2010). See also supra note 83.

152. Order Denying Petition to Modify Poultry Waste Set-Aside Requirement, In re
Rulemaking Proceeding to Implement Session Law 2007-397,1 (Aug. 10, 2010) (No.E-100, SUB
113), http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=&
itype=Q&authorization=& parm2=CAAAAA18201B&parm3=000127195.

153. Id. at 7. Contrast N.C. GEN. Star. § 62-133.8(d) (allowing for solar set-aside compli-
ance through supplying of electric power “or an equivalent amount of energy”) with § 62-
133.8(f) (allowing for swine waste set-aside compliance through the supplying of electric power
but omitting “equivalent amount of energy”) and (e) (also omitting “equivalent amount of en-
ergy” from the poultry waste set-aside).

154. Order Denying Petition to Modify Poultry Waste Set-Aside Requirement, supra note
150, at 8.

155. Id.

156. See infra notes 171 and 172.
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A second Order, also issued in 2010, became the subject of appel-
late litigation. In an October 11, 2010 Order, the Commission ac-
cepted the registration of two facilities owned by Duke Energy as
“renewable energy facilities.”’” In accepting this registration, the
Commission decided a broader issue that drew sharp objection from
environmentalists: whether wood biomass, including wood chips from
whole trees harvested for electricity generation, qualified as a “bio-
mass resource,” and thus, a “renewable energy resource.”’>® While
the Commission decided the issue in the affirmative,' it did so by an
unusually divided vote with a written dissent by Commissioner Wil-
liam Culpepper.'®® Environmentalists appealed the decision, but the
North Carolina Court of Appeals affirmed the Commission’s order.'®!

Despite the activity at the NCUC, it is yet impossible to say that
North Carolina’s energy policy is complete. Energy policy, like public
policy generally is ever changing. The 2010 General Election would
set a potentially different course, with Republican majorities in both
chambers of the General Assembly. The next section summarizes ac-
tion in energy policy during the most recent session of the General
Assembly.

AcTiviTy IN 2011 GENERAL ASSEMBLY

With the election of Republican majorities in the House and Senate
in 2010, legislative majorities came to Raleigh, North Carolina, for the
2011 General Assembly focused on balancing the state budget without
raising taxes, reducing regulations on businesses, preventing imple-
mentation of the federal health care reform law, and other core con-
servative issues.'®> Changes to the REPS were on the periphery of
this broader philosophy, with Republican-allied interest groups push-
ing for an outright repeal of the REPS.'®* Advocates for the renewa-
ble energy industry approached the 2011 session of the General
Assembly declaring the great progress brought by the REPS in terms
of job creation in the sector, but concluded that “continued public pol-

157. Order Accepting Registration of Renewable Energy Facilities, NCUC Docket No. E-7,
Sub 939-940, 10/11/2010, at 17.Available online at http://ncuc.commerce.state.nc.us/cgi-bin/
webview/senddoc.pgm?dispfmt=& itype=Q&authorization=& parm2=Y A AA A A48201B&parm3
=000132343.

158. Id. at 15.

159. Id. at 17-18.

160. See id.at 19-22.

161. State ex. rel. Util. Comm’n v. Envtl. Def. Fund, 716 S.E.2d 370, 373 (2011).

162. See Paul Stam, 100 Days thar Will Change North Carolina, PAauL Stam, N.C. House
ReruBLICAN LEADER (Sept. 16, 2010), http://www.nchouserepublicanleader.com/2010/09/16/100-
days-that-will-change-north-carolina/.

163. See Dr. Roy Cordato, Time for a Change: New Legislature Should Realign its Positions
on Environmental Issues, Jonn Lockr: Founpation, 1 (Feb. 15, 2011), http://www.johnlocke.
org/research/show/spotlights/258.
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icy and market development improvements” were needed to continue
the trend.'®* As the 2011 legislative session got underway, both
groups found allies in the new Republican majorities. It also became
clear that sweeping changes to the REPS would not be in the offing in
2011, but lawmakers did pursue noteworthy changes. This section
brings current the REPS as amended by legislation during the 2011
General Assembly.

In late March, Representative George Cleveland introduced one of
the most straightforward and simple bills of the legislative session.'®®
Consisting of one page and seven lines of text, Cleveland’s House Bill
431 proposed to repeal, wholesale, the REPS and a 2009 amendment
to that bill.'®¢ Although straightforward and simple, the approach
taken in House Bill 431 was far from subtle or nuanced. Tax breaks
for farmers and manufacturers would be repealed, and the bill made
no effort to address the costs that had already been incurred to com-
ply with the REPS. Perhaps for this reason, among others, the pro-
posed legislation was never taken seriously, garnered no co-sponsors,
and did not pass the first committee to which it was referred.'¢’

At the other end of the REPS debate, lawmakers pursued amend-
ments to the REPS. By late April, the General Assembly enacted,
and Governor Perdue signed into law, legislation that added “electric-
ity demand reduction” as a method to comply with the REPS."®®
Electricity demand reduction is a type of “smart grid” technology that
allows the customer and the utility to control appliances and other
devices in the customer’s home to reduce energy usage.'®® The legis-
lation had long been sought by the company Consert,'’® and would
allow for REPS compliance through technology that was already be-
ing used by some North Carolina electricity providers."”! Senate Bill

164. Paul Quinlan and Richard Crowley, 2010 North Carolina Renewable Energy and Energy
Efficiency Industries Census, N.C. SustaINABLE ENErRGY Ass’N (October 2010), http:/
energync.org/assets/files/2010%20Industry % 20Census.pdf.

165. H.B. 431, 2011-2012 Gen. Assemb., Reg. Sess. (N.C. 2011), http://www.ncleg.net/gas-
cripts/BillLook Up/BillLook Up.pl?Session=2011&BilllD=h431.

166. Id.

167. See North Carolina General Assembly-House Bill 431 Information/History (2011-2012
Session), http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2011&BilliD=
h431.

168. Session Law 2011-55, “Promote Electricity Demand Reduction,” 04/28/2011. Available
online at http://www.ncleg.net/Sessions/2011/Bills/Senate/PDF/875v4.pdf

169. See Todd Woody, Smart Grid Project Cuts Electricity Usage, GReEN: A BLOG ABouUT
ENERGY AND ENvIRONMENT, NYTIMES (Sept. 21, 2009, 12:10 PM), http:/green.blogs.nytimes.
com/2009/09/21/smart-grid-project-cuts-electricity-usage/ (profiling the use of technology of Con-
sert on the system of the Fayetteville Public Works Commission)

170. See H.B. 1484, 2011-2012 Gen. Assemb., Reg. Sess. (N.C. 2009), http://www.ncleg.net/
Sessions/2009/Bills/House/HTML/H1484v1.html.

171. See Real Examples, CONSERT, http://www.consert.com/real-examples (reporting that
Wake Electric Membership Cooperative in Wake Forest, N.C. and the Fayetteville Public Works
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75 passed the Senate by a vote of 49-0, the House by a vote of 78-40,
and Governor Perdue later signed it into law.!7?

In other changes to the REPS, the General Assembly enacted, and
the Governor signed, legislation allowing REPS compliance for RECs
derived from the thermal energy output of a combined heat and
power facility that uses poultry waste.'”? This effectively overturned
the NCUC Order reaching the opposite conclusion.!” A section of a
large bill amending the environmental laws provided an exemption for
certain new renewable energy facilities from BACT requirements en-
acted in the REPS.'"”> The bill was not signed by the Governor but
became law after expiration of the ten day period in which the Gover-
nor must act on legislation.'”®

Other legislation proposing amendments to the REPS did not fare
so well. Proposals to double the solar set-aside requirement were in-
troduced in both the House and Senate with co-sponsors from both
parties, but neither bill was reported from committee.'”” A similar
fate befell proposals to require energy efficiency for compliance with
the REPS by investor-owned utilities.'”® Also not acted upon in 2011,
were more sweeping proposals such as a bill that would have ex-
panded the definition of “renewable energy resource”'” to include
plantation-grown wood, repealed the poultry waste set-aside, and clar-
ified the limitations on city and county ordinances and deed restric-
tions that regulate installation of solar collectors.'® A related
proposal to amend the definition of “public utility”'®! to exempt third-
party sales from renewable energy facilities with less than two mega-

Commission in Fayetteville, N.C. were participating in commercialization agreements and Jones-
Onslow Electric Membership Corporation was participating in a pilot program) (last visited Mar.
15, 2012).

172. North Carolina General Assembly-Senate Bill 75 Information/History (2011-2012 Ses-
sion), http://www.ncleg.net/gascripts/BillLook Up/BillLook Up.pl?Session=2011&BilllD=S75&
votesToView=all.

173. S.B. 710, 2011-2012 Gen. Assemb., Reg. Sess. (N.C. 2011).

174. See supra notes 149-153.

175. H.B. 119, 2011-2012 Gen. Assemb., Reg. Sess. (N.C. 2011).

176. See id. at 19. See also N.C. Const. Art 11, § 22(7).

177. North Carolina General Assembly-House Bill 495 Information/History (2011-2012 Ses-
sion), http://www.ncleg.net/gascripts/BillLook Up/BillLook Up.pl?Session=2011&BillID=H495
and North Carolina General Assembly-Senate Bill 473 Information/History (2011-2012 Session),
http://www.ncleg.net/gascripts/BillLook Up/BillLook Up.pl?Session=2011&Billl D=5473.

178. See North Carolina General Assembly-Senate Bill 695 Information/History (2011-2012
Session), http://www.ncleg.net/gascripts/BillLook Up/BillLook Up.pl?Session=2011&BillID=S695
and North Carolina General Assembly-House Bill 789 Information/History (2011-2012 Session),
http://www.ncleg.net/gascripts/BillLook Up/BillLook Up.pl?Session=2011& Billl D=S695.

179. See N.C. GEN. StaT. § 62-133.8(a)(52)(2010).

180. See H.B. 724, 2011 Gen. Assemb., Reg. Sess. (N.C. 2011).

181. See N.C. GEN. StaT. § 62-3(23).
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watts capacity'®? was also not acted upon but is the subject of an in-
terim study committee.'®>

CONCLUSION

Given the pressure from interest groups on both sides of the REPS
debate, and in light of the potential for increasing electric cost in
North Carolina, the General Assembly exercised restraint in not up-
setting the careful balance crafted in the REPS legislation. The REPS
bill represented thousands of man-hours of work on the part of regu-
lators, regulated parties, renewable energy advocates, legislators and
legislative staff. Since its enactment, at least that amount of effort has
gone into refining the application of the law through regulatory filings,
litigation, and additional legislation. Hundreds of millions of dollars
have been invested in REPS compliance, and more proposed projects
have yet to be brought online.

All of this has taken place prior to the first major compliance dead-
line in 2012.'8 These deadlines are based upon 2011 North Carolina
retail sales.’® The NCUC has ordered that this means actual retail
sales, not projected sales.’® The compliance deadline is in place for
three years, and will increase in 2015, increase again in 2018, and then
increase again for investor-owned utilities in 2021.'%7 Thus, utilities
will not even know the exact compliance cost until total 2011 retail
sales are tallied. Further, the NCUC and the utilities will not know
for certain whether the mandates can be met without exceeding the
cost caps, or even if poultry and swine waste prove to be a viable
commercial options. On this basis, there is too much uncertainty and
potential for stranded investment involved in making wholesale
changes to the REPS prior to the end of 2012. For these reasons, any
increases in REPS mandates, or even significant changes of any type,
should be delayed at least until 2012 compliance and compliance costs
can be fully evaluated.

182. S.B. 694, 2011 Gen. Assemb., Reg. Sess. (N.C. 2011).

183. See North Carolina General Assembly-Third Party Sales of Electricity Committee
(LRC)(2011), N.C. GEN. AssEMB., http://www.ncleg.net/gascripts/Committees/Committees.asp?s
Action=ViewCommittee&sActionDetails=Non-Standing_6550 (last visited Mar. 15, 2011).

184. See N.C. GEN. STaT. § 62-133.8(b)(1) and (b)(2)(2010).

185. Id.

186. Order Clarifying Electric Power Suppliers’ Annual REPS Requirements, In re
Rulemaking Proceeding to Implement Session Law 2007-397, 3 (Nov. 26, 2008) (No.E-100, SUB
113), http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt=&
itype=Q&authorization=&parm2=HA A AAA13380B&parm3=000127195.

187. Id. But see also N.C. GEN. StAT. § 62-133.8(b)(1) (providing that electric cooperatives
and municipalities’ REPS compliance obligation will be at 10% of 2017 North Carolina retail
sales for 2018 and thereafter).
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