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A School Board’s Authority v. A Student’s Right to Receive Information—
Board of Fducation, Island Trees Union Free School District
No. 26 v. Pico

In Board of Education, Island Trees Union Free School District No. 26
v. Pico! the United States Supreme Court considered to what extent the
first amendment imposes limitations upon the exercise by a local school
board of its discretion to remove library books from junior and high
school libraries.? The Justices agreed that school boards have broad
discretion in the management of school affairs; however, such discre-
tion must be exercised in a manner not inconsistent with the first
amendment.’ The school board may not remove books from the school
library shelves simply because the board members dislike the ideas
contained in those books. thereby restricting access to the political
ideas, social perspectives, and religious views expressed in the books.*

Earlier the Supreme Court had held in Zinker v. Des Moines School
District* that students do not shed their rights to freedom of speech or
expression at the schoolhouse gate.® Relying on 7inker. the /Islund
Trees plurality” extended students’ rights to include the right to receive
information as a guarantee of the first amendment. The plurality opin-

1102 S Cr 2799 (1982)
2. Jd ar 2801,

3 M

Jd. av 2814,

S 393 U.S. 503 (1969). Tinker dealt with students who wore armbands to show their disap-
proval of the Vietnam war. The school board had adopted a regulation prohibhing the wearing of
armbands to school and providing for the suspension of any student refusing to remove the band.
After a claim that such regulation was an unconstitutional demal of students’ nghts of expression
of opimion, the United States Supreme Count held that the wearing of armbands for purposes ul
expressing centain views was symbolic speech and was within the protection of the first amend-
ment. Relating Zinker to the facts 1n /sland Trees, the attorney for the plantiff-students argued
that *if the school board may not ban anti-war symbols, by what conceivable logic would it have
the night to ban anti-war books? Or anti-American or anti-Christian books?” Bnief for Respon-
dent at 16, Island Trees. See also Procunier v. Martinez 416 U.S. 396 (1974) and Kleindienst v
Maundel, 408 U.S. 753 (1972). cases which establish the first amendment night to know  Minarcim
v Strongsville City School District, 541 F.2d 577 (6th Cir. 1976) is the first casc to apply the right
to know as a pnimary basis for deciding student rights cases.

6. Tinker, 393 U.S. at 506.

7. The Count split into minute fractions. Justice Brennan wrote the court’s opinion. jomned
by Jusuces Marshall and Stievens, and in all but Pant 11-A (1) by Justice Blackmun. Justices
Blackmun and White wrote concurring opinions. Chicf Justice Burger and Justices Rehnquist,
Powell, and O'Connor dissented. Rather than attempt to detail each Justices™ views and explore
their interplay. this comment concentrates on the plurality opinion, assuming that st will have
substantial weight in future decisions. For further discussion of the divergent opinions, see scc-
tions IV, A. and IV, C. iafra and text accompanying notes 139-175.

b

255
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ion in /sland Trees asserted that the first amendment rights of students
must be construed in light of the special circumstances of the school
environment: the special circumstances of the school library make that
environment especially appropriate for the recognition of the right to
receive information.”

This note examines the considerations which led the United States
Supreme Court to determine that a school board’s authority over the
administration of the schools is not absolute if the exercise of this au-
thonty violates the constitutional rights of the students. Second. the
note explores the development of a student’s right to receive informa-
tion through a school library as a guarantee of the first amendment. a
right that cannot be ignored by a school board when the board removes
books which it considers to be inappropriate either because of the ideas
presented in the books or because of the local community’s moral,
political. and religious opinions. Third. even though the /slund Trees
decision offers no final determination on the “right to receive™ informa-
tion issue. this note will point out how the alignment and the analyses
of the Justices will influence the future determination of the issue.

I. FaAcCTs orF THE CASE

In September 1975 three members of the Board of Education of the
Island Trees Free School District® attended a three-day conference
sponsored by Parents of New York United." At the conference the
three members of the board received a collection of excerpts from “ob-
jectionable books.””'" The three members of the board did not act upon
the hst until November 7. 1975 when they searched the card catalog of
the Island Trees High School library.'? There. they found cards for
nine “objectionable books:"'? the principal of the junior high school.
acting upon a request from the president of the board. found one addi-

8 Islana Trees, 102°S Ct at 2809,
9 Richard Ahrens. President of the Board: Frank Marun. Vice-President of the Bourd, and
Patrick Hughes, another member of the board.

10. PONY-U. as descnibed by Richard Ahrens, Prestdent of the Board. 1s a conservaine vr-
gamzatwon . composed of parents concerned about the educanion legislation in the state of New
Yorl.. Record at A-5, /sland Trees.

11 "Objectionable™ 15 used 10 designate those books objected to by PONY-U. No asseas-
ment of the quahty of the books by educational associations or teachers” groups was used to deter-
mine this designation.

12. Ahrens and Mantin attended “Winter School Night™ on November 7. 1975 at the dastrict's
high school. After the event. they “asked™ the custodian 1o let them in the school hbrary. Once
inside. they compared the list of “objectionable books™ recerved from PONY-U to the hibrary's
card catalog. Record at A-7. fsland Trees.

13. K VONNEGUT. SLAUGHTER Houst Five: D. Mogrris, THe Naxen Ari, P. THOMAS,
Dows Tuist. Mran STREETS. L HUGHES. BEST STORIES BY NEGRO WRITERS, GO ASK ALIC1,
LaFaror, Latvoiine Boy, R WIGHT, BLack Boy. A CHILDRESS, A HLRO AINT NOTHING
But A Sanpwion: and E. CLtaver, SouL os ICk.

https://archives.law.nccu.edu/ncclr/vol14/iss1/14 2
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tional “objectionable book™ in the junior high school library.'* Subse-
quently, another school official discovered an eleventh “objectionable
book." included in the approved reading list for a twelfth grade litera-
ture course.'*

The entire board met informally in February 1976 to discuss the “ob-
jectionable books™ and issued a directive to the principals of the district
schools: the *objectionable books™ must be removed from the library
shelves. The president of the school board later presented the superin-
tendent of the district schools with a request that the eleven books be
permanently removed from the libraries. Superintendent Richard
Morrow issued a memorandum to the board and objected to the re-
moval of the books without proper procedures and without further
information.'®

After an extended controversy, involving the school board. the su-
perintendent, the newspapers and a board-appointed Book Review
Committee. over the suitability of the books. the board permanently
removed nine of the “objectionable books™ from the library shelves,'’
returned one book to the shelves with no restrictions.' and returned
one book to restricted shelves in the libraries, requiring parental ap-
proval before a student could obtain the book.'”

Several junior high and high school students. including Steven
Pico.*” brought an action under 42 U.S.C. section 1983*' in the District

14 J ArcHLR. A READLR FOR WRITERS.

15 B MaLamun, Tue Fixer.

16. My objections to direct action banming all the books on the list purchused at Watkins
Glen [lucation of the September 1975 PONY-U three-day conference] is that we don’t know who
develuped the hist, nor the criterra they used.

- we already have a policy . . . calls for the Superintendent upon recerving an objection to a
bouk or buoks, 10 appoint a commitice to study them and make recommendations.™ Record at A-
10, 1vland Trees.

T'he responsibiliies of the Supenntendent are clearly descnibed by New York law. One section
of the statutory provisions explains that the Superintendent shall have “supervision and direction
over the enforcement and observance of the courses of study. the examination and promotion of
pupsls and over all mauers pertaining to . . . libranies . . . and all other educational activities
under the management, dirccion and control of the board of education.” N.Y. Evuc. Law
§ 2508(6) (McKinney 1981).

17 Tut Fixer: SLAUGHTER HOUSE Five; GO AsK ALICE: BEST SHORT STORIES BY NEGRO
WRITERS: THE. NAKED Ak, DOws Thist. MEAN STREETS: SOUL 0N ICED A Hiro AINT NoTH-
ING BUT A Sanpwion, and A ReADER FOR WRITERS.

18 LAuGHING Boy

19 BLack Bov.

20. Steven Pico (by his next friend Frances Pico); Jacqueline Gold (by her next friend Rona
Gold), Russcll Ricger (by his next friend Samuel Rieger). Glenn Yarns (by his next friend Rich-
ard Yarns). and Paul Sochinski (by his next fricnd Henry Sochinski).

21. “Every person who, under color of any statute. ordinance. regulation. custom, of usage.
of any State or Territory or the District of Columbia. subjects. or causes 10 be subjecied. any
ciizen of the United States . . . shall be liable to the party injured in an acuon at law. suit n
cquity © 42 U S.C. § 1983 (1976).
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Court for the Eastern District of New York. The students alleged that
the board’s actions. taken because of offense to its social. political and
moral tastes, denied the students their rights under the first amendment
of the United States Constitution.”> The district court granted sum-
mary judgment for the board, concluding that the board acted not on
religious principles, but on its conservative education philosophy and
on its belief that the books removed from the school libraries and cur-
riculum were irrelevant, vulgar, immoral, and in bad taste. making
them educationally unsuitable.® The United States Court of Appeals
for the Second Circuit reversed the judgment of the district court.™
holding that material fact issues existed concerning whether the school
board members, in ordering the removal of the books. acted solely be-
cause of political interest and the ideas expressed in the books. The
court of appeals concluded that the students had a right to persuade the
court that the motivations for removal were simply pretexts for the sup-
pression of speech, and that summary judgment was thus improper.”*
The United States Supreme Coun granted certiorari.™®

II. BACKGROUND
A.  Historical Development of School Board Authority

Control of the administration and operations of local schools has tra-

22 “Congress shall make no law respecting an establishment of rehgion, or prohibing the
free exercine thereol, or abndging the freedom of speech. or of the press: or of the nght ot people
peacecably to assemble. and to petiion the Government for a redress of gnevances.” U.S. Const
amend 1 See also Gitlow v. New York, 268 U S. 652 {1925), which expressly holds that the hra
amendment prohibiions against infringement of free specch are applicable 1o the sates through
the due process clause of the fourtcenth amendment

2} Pico v Board of Educ. bland Trees Umon Free School Dist. 473 1 Supp 387
(EDNY 1979), revd, 638 F.2d 404 (2d Cir. 1980), g, 102 S Ct 27499 (i982).

24 Pico v Board of Educ.. Island Trees Umion Free School Dist. No. 26, 638 1+ 2d 34 (2d
Cir 1980). g, 1028 Cr. 2799 (1982).

25 638 FF2d at 417 Lach judge on the three judge panel of the United States Court ol
Appeals for the Second Circuit filed a separate opinion. Judge Sifton dehivered the judgment of
the court  He treated the case as involving an unusual and srregular intervention in the school
ibranies” operauons by persons who are not routinely involved in such matters  The school board
members. he concluded. must be able to show some reasonable basis for their mnterference n
matters where they are not normally concerned. /d. at 414-15. The plamutF-students should have
been offered an opportunity to persuade a finder of fact that the “ostensible justifications for the
actions of the school board members . . . were simply pretexts for the suppression of free speech ™
ld. w417

Judge Newman concurred in the result: “the usc of governmenial power to condemn a book
touches the central nervous sysiem of the First Amendment.” /o at 432. Judge Newman viewed
the case as turning on the factual issue of whether the removal decision was motivated by the
desire to remove books containing vulgarities and sexual explicitness. or rather by an impermisy-
ble desire 1o suppress adeas. /4. at 436-37.

Judge Mansficld dissented. arguing that the effect of the majority’s decision is "1 substitute a
court’s view of what student curriculum is appropriate for that of the Board ™ /d at 419

26 Board of Educ., Island Trees Union Free School Dist. No. 26 v. Pico, 102 S, Ct 388
(1981)

https://archives.law.nccu.edu/ncclr/vol14/iss1/14
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ditionally been the province of school boards.”” School boards, gov-
erned by statutory provisions,® have the authority to select the
curriculum,” choose appropriate textbooks,™ hire and fire teachers,
and enter into contracts involving millions of dollars.** Additionally. in
principle. the power to select books for school libraries in the district
rests with the school board,** although this power. in effect, is normally
delegated to the district’s librarians. Where school boards follow ra-
tional and detailed book selection policies.** they may unquestionably

27 An analyss of the authurity of school boards to supervise educational operations i found
in Goldstesn, The Scope und Sources of School Board Authoriy 10 Regulute Student Conduct und
Status 4 Nonconstunional Anahysis, 11T U. Pa, L. Rev. 373 (1969).

28 Statutory provisions have expressly conferred certain powers and duties to school boards
See Ata Coor §§ 16-3-1 10 -37 (1975); ALasn, STAT. §§ 14.07.075-170 (1982): Ariz. Riv Stag
ANS BY 15-54] 10 548 (1956). ARK. STAT. Ar N, 8§ 80-101 to -158, 80-201 to -237 (1980); C w1
Eote Coor §§ 33000-080, 35100-350 (West 1978); Coro. Riv STAT. §§ 22-2-105 1o - 100 (1975,
Cons Ges STat §§ 1041 10 36 (1977), Dit. Cont AnN, tet 14, 8§ 101210, 121-31 (1950, D ¢
Cant AN §§30-100 10 -119 (1981), Fra Star Axs §§ 229011131 (West 1977). Ga Comm
ANS §§ 32-400 1o <445 (1976), Hawan Ry Stat. § 296-2 (1976). toano Cont § 33-101 o0 =127
1981y, lur ASN. Star ¢h 122, 8§ 10-1 10 -23.7 (1961). InD. Cont. ANN. §§ 20-1-1-1 1o -1 1-5
(Burns 1975), lowa Conr ANN §§ 2571 - 10 (West 1972); KaN STaT ANN §§ 72-120 10 - 134
(1977). Ky Riv Srar §§ 156.030- 112 (1980), La. Riv STar. ANN §§ 17:1-17 4 (West 1982,
Mi.Rev Star ANs ar 20, 8§ 51-57, 211-12 (1965): Mbp Eptic Cobe ANN. §§ 2-102, 2-208 to -
206, 3100 10 4-121 (1972), Mass. ANN. Laws ch. 15, §§ 1A, 1G. 1. 1J (Michie/Law Co-op. 1973),
Mici. Star Asns. 8§ 15102301 D)-(16) (Callaghan 1979); Mins. Stat. ANN. §§ 121 0247 (West
1960). Miss Copt ANN §§ 37-1-1 10 -9 (1972); Mo ANN. St1aT. §§ 161.022-.102 (Vernon 1965),
Mont Cont ASN §§ 20-2-101 to =131 (1979); Nis. Rev. STAT. §§ 79-321 10 -230 (1981); Niv
Riv Star §§ 385021 to 125 (1979); N.H. Rev. STAT. AnNN, 88 1B6:1-11 (1976): N.J. STaT AN
§§ 18A.4-3 10 4-20 (West 1968). N.M. STAT. ANN. §§ 22.2-1 to -16 (19781 N.Y. Epuc Law
§5 1701-10 (McKinney 1969), N.C. Ges. Stat. §§ 115C-10 to =21, HSC-35 1o 48 (1983), N D
Cint Conr §§ 15-10-01 w -34, 15-29-01 1o -14 {1981); Omio Rev. Conk ANN §§ 331301 10 99
(Page 1950). Onea STat Ass. tit 70, 8§ S-101 10 -135 (West 1972); Or. Ry, STAT. §§ 326 011-
UR] (198)), Pa. STAT ANN. til. 24, §§ 3-301 10 -327 (Purdon 1962); R.1. GeN. Laws §§ 16-1-1 10 -7
(1956), S.C Comr ANs §§ 43-1 10 -23 (Law. Co-0p. 1977): S.D Cotnpit Laws ANN, §§ 13-1-1
o -39 (1982), TinN. Cobe ANN. §§ 49-106 to -116 (1977): Te.x. Rev. Civ. STAT. ANN art. 2664-
2675¢-2 (Vernon 1965), Utan Cobe AsN. 8§ 53-1-11 to -17 (1981); VI, STar. AN, ut. |6,
§5 16176 (1974 & Supp 1982). VA Com §§ 22.1-8 10 1-20. 1-28 10 1-87 (1980). Wasi. Riv
Cobr Ass §8 28A (M 010 10 285 (1970). W. VA  Cobn §§ 18-2-1 10 225 (1977), Wis. S1a1 AN
§4 40 25- 30 (West 196U). Wyo. STAT. §§ 21-2-301 to -306 (1977).

29 See. e g . Ambach v. Norwick, 441 U.S. 68 (1979). Concerned School Patrons & Taxpay-
ers v Ware County Bd. of Educ.. 245 Ga. 202, 263 S.E.2d 925 (1980), /n re Winters, 208 Misc 953,
146 N Y S 2d 107 (1955), State v. Shaver. 294 N.W 24 883 (N.D. 1980).

30 Grosser v. Worsllett, 75 Ohio Op. 2d 243, 341 N.E.2d 356 (1974).

31 Big Sandy School Dist. No. 100-J. Elbert County v. Carrofl. 164 Colo. 173, 433 P.2d 325
11967), Riley County Educ. Ass’n v. Unified School Dist. No. 378, 225 Kan. 385. 592 P.2d &7
(1979), Magenheim v. Beard of Educ. of the School Dist. of Riverview Gardens, 347 S.W.2d 409
{Mo 1961)

32. Sums v Etowah County Bd. of Educ.. 337 So. 2d 1310 (Ala. 1976); Surrette v. Galiardo,
323 So. 2d 53 (Fla. App. 1975); Dean v. Armstrong, 246 lowa 412, 68 N.W.2d 51 (1955); Board of
Coop Educ. Servs. of Nassau County v. Gaynor. 60 Misc.2d 316, 303 N.Y.S.2d 183 (1969): Ap-
peal of Black, 47 Wash. 2d 42. 287 P.2d 96 (1955).

33, See, eg . Zykan v. Warsaw Community Schoot Corp.. 631 F.2d 1300 (Tth Cir. 1980); See
also Comment. Schoolboard, Schoolbooks und the Freedom to Leurn. 59 YaLe L.J. 28 (1950).

34 See generally E. MOON, BOOK SELLCTION AND CENSORSHIP IN THE SIXTIts (1969), which
discusses critena needed for an effective book selection policy. Compare N.Y. Apsin. Cope, tit,
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exercise this power and the courts have generally refused to intervene.**
Even before /sland Trees, however, there were questions about the
power of the boards to later remove from the district’s libraries books
which have been previously selected and added to the collection. If a
board attempts to exercise this type of power, it must perform within
the limits of the United States Constitution, specifically the first amend-
ment.>* When alleged violations of first amendment rights®’ are in-
volved, the courts may enter the controversy to ascertain if a school
board has abused its discretion and exceeded its delegated powers.
The reluctance of courts to intervene in actions of local school
boards and officials is based on the related doctrines of in loco paren-
is** and indoctrination.” Additionally, some courts base their reluc-
tance to intervene on the theory that board members are clected
officials and will therefore reflect the community's values and needs.”

\. [In Loco Parentis

Originating in the English common law, the in loco parentis doc-
trine*! holds that school officials stand in the place of parents and
therefore exercise parental authority to direct student academic, moral.
and intellectual development and the authority to control student be-
havior. This English common law view was adopted by the American
courts** as the course of authority under which the school officials pun-
ish students for misbehavior.”? In addition, the courts were inclined to
allow the schools to :xercise broad parental authority in order to regu-
late the morals, welfare and safety of students.** Schools were later

8. § 91 1by (1966). “The book collection in the secondary school shall consiat of beoks approved
4> sausfactony for (1) supplementing the curniculum. (2) reference and general wlormation,

3 appreciation. and (4) pleasure reading. . . . Books of established quality and authonty n
sullicient quanuty to meet all school needs are recognized as necessary ols and matenals of
inMruction.”

35 President’s Council Dist, No, 28 v Community School Bd. No. 25. 457 F 2d 289 (2d Cir ).
cert demed. 309 U S. 995 (1972), ’

36 Sce supra note 22

37 Swart v. South Burlington Town School Dist.. 122 Vt. 177, 167 A 2d 514, cert. demed. 366
US 928 (1961)

38 /n loco parentis (Lat.)—In the place of a parent: instead of # parent, charged. fatiiously.
with a parent’s nghts, dutics, and responsibilities. BLACK'S Law DICTIONARY (Sth cd. 1979). In
the place of a parent: as, the master stands toward his apprentice s Joc parens. BOuvier's Law
Dic 11oNARY (3d revision 1914),

3 President’s Council, 457 F.2d 289 (2d Cir, 1972).

40. Easi Hartford Educ. Ass’'n v. Board of Educ.. 562 F.2d 838 (2d Cir. 1977).

4. Mawdsley, Jn Loco Parentis: a Bulancing of Interests, 61 ILL. B.J. 638 (1973).

420 /d a1 639.

43 Peck v. Smith. 41 Conn. 442 (1874); Ingraham v. Wright, 430 U.S. 651 (1977). Gordon v
Ouk Park School Dist., 24 Hi. App. 3d 131, 320 N.E.2d 389 (1974). For a discussion of cases
dealing with the school’s authonty 1o discipline students for various types of misbehavior, see
Annot, 43 A L.R.2d 469 (1955).

44. Baker v. Downey City Bd. of Educ.. 307 F Supp. 517 (C.D. Cal. 1969); Palmyra Bd. of

https://archives.law.nccu.edu/ncclr/vol14/iss1/14 6
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given these rights and responsibilities through the enactment of specific
statutes.** State statutory provisions also create school boards as the
body fundamentally responsible for the direction of the schools;*®
therefore, in loco parentis rights and responsibilities were merely ex-
tended from the school officials to the school boards. However. support
of the in loco parentis doctrine is diminishing;*? courts are recognizing
that schools and boards may not assume complete duties of the par-
ents.* Furthermore, the schools may not interfere with students’ pri-
vate lives through the in Joco parentis doctrine.®® The boards must.
therefore, seek alternative theories to establish complete authority over
students.

2. Indoctrination Theory

The second theory. indoctrination, is partially based on legislative
authorization.”” Legislative bodies and the courts recognize that
schools perform socialization and indoctrination functions.*' Local
school boards must be given broad discretion to shape the minds of the
students to accomplish this socialization goal. Some courts have
adopted this view. In James v. Board of Education*’ the Second Circuit
Court of Appeals concluded that the principal function of public edu-
cation is indoctrinative—to transmit basic values of the community to
the students.®* School board decisions may. moreover, properly reflect
local community views and values in the determination of educational
content and analysis used by the schools.*® The indoctrinative nature
of the schools is not limited to the curriculum.>* Schools may legiti-

l:duc v Hansen, $6 N J. Super 567, 153 A.2d 393 (1959). See also Annot, 53 A.L.R 3d 1124
(19731, which discusses the teacher’s and the school's control over the non-academic activities of
students

45 See supro note 2R

46. See Comment. Schoolboards. Schoolbooks and the Freedom 1o Learn, 59 Yarr L) 928,
930 (1950)

47 The school board 1s not simply the parent t the children of the school district. 1t ts abo
an agency of the state. Unhke parents. it must operate within the constramnt of the Constitution.
Although children have no first amendment rights while at home, they do when they are at school.
Tinker, 393 U.S at 503 (1969).

48  Baker v. Owen, 395 F. Supp. 294 (M.D.N.C. 1975).

49. Westley v Rossi. 305 F. Supp. 706 (D. Minn. 1969).

50. /d.

51. See Nahmod. First Amendment Protection for Learmng and Teaching: the Scope of Jud:-
cul Review, 18 WAYNE L. Rev. 1479 (1972).

52. 461 F.2d 566 (2d Cir.). cers. denied, 409 U.S. 1042 (1972).

53. /d. at 513. See also Ambach v. Norwick, 441 U.S. 68 (1979) (upholding a New York
statute forbidding permanent certification as a public school teacher of any person who is not a
United States citizen unless that person has manifested an intention to apply for citizenship. The
Ambach court reasoned that education was an important state function and all 1cachers must help
fulfill the function of promoting civic virtues and understanding).

54. 461 F 2d 566, 573 (2d Cir.), cert. demed. 409 U.S. 1042 (1972).

55 /d a1 573
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mately be used s a vehicle for inculcating fundamental values.* The
goal of indoctrination will justify control by the school board over most
educational policies unless there is evidence that fundamental values or
rights are being violated.*’

3. Elected Official Presumption

The final theory which gives power to some school boards is the reli-
ance on the democratic process of election.*® Parents and other com-
munity persons elect most local school boards. Thus, the assumption
follows that the persons elected reflect the general morals and thoughts
of the community. The courts again are reluctant to interfere with the
decisions of elected school authorities if there is any reasonable educa-
tional basis for the board’s decisions.*® For example. in upholding a
dress code specified by the local school board. the Second Circuit Court
of Appeals asserted that control of the public schools is committed to
ofticials who are elected. This commitment requires significant public
control over what is said and done to be placed in the hands of the
school boards.®”

B. Restrictions on the Exercise of Authority

Although the courts recognize the school board’s need to operate free
from judicial intrusion.”! the courts cannot allow an abuse of discretion
which violates students’ fundamental rights.®* Early cases decided by
the federal courts recognized that neither the in loco parentis doctrine
nor the indoctrination theory was sufficient to justify an abuse of dis-
cretion and 1o sustain a violation of first amendment rights.** The

S Amback. ) U S at 77

37 LEpperson v Arkansas, 393 U'S 97, 103 (196d)

S8 East Harntford Educ Ass'n v Bd. ol Educ. $62 F 2d 838 (2d Cir 1977} See alio Chiet
Justiee Burger's dissent in Board of Educ. Island Trees Union Free School Pint No 26 v Pico,
1028 Cr 2799 (1982). which supporits the view that parents have a great vowe in the adminisira-
uon of the schools  Justice Burger reasoned that a school board 1s truly “of the people and by the
people.” reflecting the consutuency 1n a very real sense and therefore could not exerane un-
thecked discretion.  Parents can take steps W remove the clected officials. /4 at 2820-21,

59 Lpperson. 393 U S. at 104,

60 Eust Hurtford, 562 F.2d at 856. Hut see West Virginia State Bd. of Educ. v Barnene, 319
U'S 624. 638 (1943). which states that “(tJhe very purpose of the Bill of Rights was 10 withdraw
certmn subjects from the viassitude of polincal controversy, 1o place them beyond the reach of
majoriues and officials and 10 establish them as legal principles to be applied by the courts ™

61. President’s Council Dist. No. 25 v. Community School Bd. No. 25, 457 F 2d 289 (2d Cir.
1972). For a discussion of President’s Council, see Salem. Removal of Public School Library Bouvks
The First Amendment Versus the Local School Boards, 34 Vann. L. Riv, 1407 (1981).

62 Meyer v. Nebraska. 262 U.S. 390 (1923), invahdating a state law which did not allow the
teaching of a foreign language to a student unless he had successfully passed the cighth grade

63  Burnette, 319 U.S. 624 (1943) (holding that a school board could not require the saluting
of a flag). Brown v. Board of Educ.. 347 U.S. 483 (1954) reasoning that educauion was the princi-
pal instrument 1n awakening the child to cultural values. tn preparing him for later professional
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Supreme Court in 1943* concluded that “they [school boards] are edu-
cating the young for citizenship is reason enough for ~crupulous protec-
tion of the individual, if we are not to strangle the free mind at its
source and teach youth to discount important principles of our govern-
ment as mere platitudes.”** Continuing for the majority, Justice Jack-
son stated that no official has the right “to prescribe what shall be
orthodox in politics, nationalism, religion or matters of opinion.”** The
role of the first amendment is important to assure individualism and
cultural diversity in our society®’ and individual rights cannot be made
subordinate to the views of the majority.**

The importance of freedom of expression in the school was reaf-
firmed in Keyishian v. Board of Regents,®® which asserted that there
must be vigilant protection of constitutional freedom in the American
schools, “the marketplace of ideas.”” The “future of the country de-
pends upon leaders trained through wide exposure to that robust ex-
change of ideas which discovers truth *out of the multitude of tongues
[rather] than through a kind of authoritative selection.” ™" In Zinker.
the Court used even stronger language: “In our system, state-operated
schools may not be enclaves of totalitarianism.””? School officials do
not possess absolute authority over the students: their authority must be
exercised within justifiable limits in order not to violate fundamental
rights. Students in school as well as out of school are persons under the
Constitution, with guarantees of centain fundamental rights which the
state must respect.’

teaning, and in helping him 10 adjust normatly to s environment. Burnside v Byars, 363 FF 2d
743 (Sth Cir 1966) (holding that school officials could not prevent students from weanng “frec-
dom buttons” and that school officials cannot infringe on students’ nghts to free and unrestricted
expression as guaranteed to them under the first amendment).

6 Rarnente, 319 US 624 (1943)

65 Jd st 637

66 [d at 642 Actions of a state making it compulsory for children in the pubhic schools to
salute the Nag and pledge allegiance violated the tirst and fourteenth amendments. The flag salute
cases tnvade the sphere ol intellect and spirst which 1t s the purpose of the first amendment of the
Unued States Constitution to reserve from all official control.

67 /d at 64142,

68 Jd at 634,

6 3RS US 589 (1967). In Aerishian, faculty members of the State University of New York
brought an action for declaratory and injunctive relief, claiming that New York's teacher lovaliy
vath laws were unconstitutional. The Supreme Cournt ivalidated the provisions of the New York
laws and stressed the importance of saleguarding academic freedom. freedom of transcendent
value to all and not merely to the teachers concerned. “The Nation’s future depends upon leaders
tratned through wide exposure to that robust exchange of ideas which discovers truth ‘out of a
mulutude of tongues, {rather] than through any kind of authoritative selection.’ ™ /d. at 603 (quot-
g from United States v. Associated Press, 52 F. Supp. 363, 372 (S.D.N.Y. 1943)).

70 3RS US at603.

71 /d (quotng United States v. Associated Press. 52 F. Supp. 363, 372 (S.D.INY 1943y)

72 linker. 393 US. a1 511

7} /d The Tinker cournt asserted that students may not be regarded as “closed-circunt recipi-
ents” ot only that which the State chooses to communicate.
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Clearly, the courts may intervene in the resolution of conflicts which
arise in the daily operations of school systems and which directly and
sharply implicate basic constitutional values.”® The courts must, there-
fore, determine what kind of test should be used to determine if basic
constitutional rights are being violated. The James decision supports
the view that any limitation on the exercise of constitutional rights can
be justified only by a conclusion, “*based . . . on reasonable inferences
flowing from concrete facts and not abstractions, that the interests of
discipline or sound education are materially and substantially jeopard-
ized.””* This test would require two factors: (1) a showing that the
school’s action violates the students’ night to expression; and (2) a
showing that the school’s action is not reasonably related or necessary
1o the performance by the school of its educational function.’™

C.  Development of First Amendment Rights for Students
. Applicability of the First Amendment to Students

Having determined that school board actions may be violative of the
first amendment if the exercise of authority disregards constitutional
rights. the courts extend the protection of the first amendment to stu-
dents. The extension of the first amendment to students began on a
limited basis in 192377 and reached its peak in 1969.°% In 1923, the
Supreme Court struck down a state law that forbade the teaching of
German in public and private schools.” Twenty years later. a student’s
right not 1o salute the flag was protected by the first amendment.™ In
1968. the Supreme Court declared unconstitutional a state law that pro-
hibited the teaching of Darwinian theory of evolution in any state-sup-
ported school,*! affirming the duty of the federal courts “10 apply the
First Amendment’s mandate in our educational system where essential
to safeguard the fundamental values of freedom of speech and in-
quiry.”™* In Zinker v. Des Moines School District the Court held that a
local school board had infringed on the free speech rights of high
school and junior high school students by suspending them from school
for wearing black armbands in class as a protest against the govern-
ment’s policy in Vietnam: *‘the authority . . . of school officials . . .

4. Apperson. 393 US. at 104,

15. James. 461 F.2d at 571.

76. /d. at 5713-74.

77 Meyer v. Nebraska. 262 U.S. 390 (192)).

8 Tinker v. Des Moines Indep. Community School. 393 U.S. 503 (1969).

79 Meyer, 262 U S. at 390. A state statute in this case prohibited the teaching of German in
the public and private schools and was prompied by the anu-German fechngs in World War |

KO West Virgimia v. Barnetie, 319 U.S. 624 (1943)

81 Epperson v. Arkansas, 393 U.S. 97 (1968)

82 /d a1 104,
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must be exercised consistent with fundamental constitutional safe-
guards.”® Students do not shed their rights to freedom of speech or
expression at the entrance of the schools.®* Thus, the school boards
must discharge their imporntant, delicate, and highly discretionarz func-
tions within the limits and constraints of the first amendment.*

2. Historical Basis for the Right to Receive

The right to receive information has been supported by the United
States Supreme Court in some form since 1943." That year the Court
invalidated an Ohio anti-soliciting ordinance, implying that the first
amendment protected a right to hear or receive information.*” In 1965,
this view was re-affirmed by the Court in Lamont v. Postmaster Gen-
eral ** Mr. Justice Brennan stated that the right to receive information
should be perceived as a fundamental personal right necessary to make
the express guarantees of the first amendment fully meaningful.®™ Jus-
tice Brennan analogizes the dissemination of ideas to the buyer-seller
market: “it would be a barren marketplace . . . that had only sellers
and no buyers.” Similarly, the dissemination of ideas can accomplish
nothing if willing recipients of the information are not free to accept
the ideas and consider them.”! Finally, the Supreme Court strengthens
the foundation for the right to receive information in the commercial
speech cases. In Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council, Inc.*? the Court extended first amendment protec-
tion to commercial speech, arguing that freedom of speech presupposes
a willing speaker. Morcover, the willing speaker is meaningless unless
the protections of the first amendment are afforded to the communica-
tion. to the speaker, and to the potential recipients:®® it is a reciprocal

XY Jinker, 393 U S. at 507

R4 Jd a1 506

RS Jd

K6 Marun v City of Struthers, 319 US 141 (1943).

K7 /d ar 146-47

83 IR US. 301 (1965)

K9 /d at 308

90 Id

91 See gencrally Stanley v. Georgia, 394 U.S. 557 (1969) and Kleindienst v. Mandel. 408
U'S 753 (1972). supporting the view that the state’s attempt to control the content of an individ-
val’s thoughts 15 incompatible with the underlying principles of the first amendment. The Sran/er
court supported the plamtiff's view that he has “the night to read or observe what he pleases—the
right to satisfy his intellectual and emotional needs in the privacy of his own home.” 394 U.S. at
565. The Supreme Court would not later extend Stanley’s right to have and peruse obscene
matenals 1n the privacy of his own home 1o allow the protection of a seller of these materials.
“Whatever the scope of the ‘night 1o receive” referred 10 in Sran/ey, it is not so broad as to immu-
mize the dealings™ of routinely disseminating obscenity through the mails. United States v. Reidel,
402 U S. 351,355 (1971

Y2 425 US 748 (1976)

93 Jd at 756
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right that can be asserted by the recipient as well as the sender.™

Unfonunatcly the courts have not ruled consxslcmly regarding the
right to receive information in a school setting.”® In three major deci-
sions,’® federal courts concluded that removal of books from the school
library and/or curriculum violates the first amcndment rights of stu-
dents. Conversely, three other recent decisions®” support the view that
removal of books does not alone constitute a violation of first amend-
ment rights.

These six decisions recognize a basic assumption: when first amend-
ment values are implicated, local officials removing a book from a
school library must demonstrate some substantial and legitimate gov-
ernment interest.”® These decisions do, however, arrive at different
conclusions after that initial assumption. In President’s Council, District
25 v. Community School Board No. 25 the court held that the removal
of books from a school library because of educational inappropriate-
ness does not infringe on first amendment rights of students.”® More-
over, a book that was improperly selected ““for whatever reason™ could
be removed by the same authority which was empowered 1o make the
selection in the first place, namely the school board.'™ In Zikan v.
Warsaw Community School Corporation., the court concluded that the
removal from the library simply did not rise to the level of constitu-
tional violations. *[I]t is permissible and appropriate for local boards
to make educational decisions based upon their personal social, polit-
ical and moral views.”'"!

The Sixth Circuit Court of Appeals dissented strongly from this
view. In Minarcini v. Strongsville City School District. the court held
that neither the State of Ohio nor the Strongsville School Board “was
under any federal constitutional compulsion to Rrovidc a library for the
students or to choose any particular books™.'"™ However, once they
created such a privilege for the benefit of the students. neither body

94 Jd

95. Right to know and night 10 receive information are phrases which are used interchangea-
bly by the courts, both denoting that the receiver of the information should have certiuin first
amendment protections in order to make the first amendment rights of speech and press valuable
to the communicator.

96. Minarcini v. Strongsville City School Dist., 541 F.2d 577 (6th Cir 1976). Right 10 Read
Defense Comm. v. School Comm., 454 F. Supp. 703 (D. Mass. 1978). Salvasl v. Nashua Bd of
Educ.. 469 F. Supp. 1269 (D.N.H. 1979).

97. President’s Counail, Dist. 25 v. Community School Bd. No, 25. 457 F.2d 289 (24 Cur.
1972). Zykan v. Warsaw Community School Corp.. 631 F.2d 1300 (7Tth Cir. 1980): Bicknell v,
Vergennes Union High School Bd. of Directors, 638 F.2d 438 (2d Cir. 1950).

98. Right to Read Defense Comm. . 454 F. Supp. at 713,

99. 457 F.2d 289. 292 (2d Cir. 1972).

100. /d. at 293.

101, 631 F.2d at 130S.

102, Minarcini, 541 F.2d at 582,
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could place conditions, related solely to the social or political tastes of
the school board members, on the use of the library. Removal of li-
brary books is a serious burden and that burden cannot be minimized
by a claim that the book is available elsewhere; the library serves as “a
mighty resource in the free marketplace of ideas, specially dedicated to
broad dissemination of ideas.”'® The court relied on the theory of the
“right to receive™ from Virginia State Board of Pharmacy to conclude
that the students’ right to receive information was unconstitutionally
infringed upon when the board removed books because of content.'*

In The Right ro Read Defense Committee of Chelsea v. School Com-
mittee of Chelsea'®® the plaintiffs challenged the removal from the
school library of an anthology containing allegedly “‘offensive™ lan-
guage. The court agreed that the school board had broad discretion
over the curriculum; however, the board abused this discretion by “san-
itizing” the school library of views divergent from their own.'™ At
stake, the court held was the “right to read and be exposed to contro-
versial thoughts and language—a valuable right subject to First
Amendment protection.™'’ In Safvai/ v. Nashua Board of Educa-
rion,'" the court ordered the return of MS magazine to the high school
library. holding that the reasons for the removal'"” did not demonstrate
substantial and legitimate government interests.!' Dissents in these
cases argue that the right to receive cannot be interpreted as a funda-
mental right; such a right has not been accepted by the court and there-
fore becomes nothing more than a “curious entitlement.”"!

III. ANALYSIS OF /SL45¥D TREES

With the lower courts so badly split on the issue. with no unified
method of analysis, the stage was properly set for a Supreme Court
decision to resolve the conflict and provide direction for the federal
courts. The /sland Trees library removal closely parallels the removals
in those cases: objectionable books were removed from the library
shelves by school board members for reasons which were personal.
philosophical, religious and political. Because of the conflicting views

103 Jd. ar SH2-83

104 /d at K3

108 454 F. Supp. 703 (D Mass. 1978).

106 /d at 714,

107. /d

1U8. 369 F. Supp. 1269 (D.N.H. 1979).

109, Cerntain school board members objected to adverusements in MS, plus references to a
“communist™ penodical and “communist folk singers.”

110. 469 F. Supp. at 1275.

111 Board of Educ.. Island Trees Union Free School Dist. No. 26 v. Pico, 102 8. Cu. 2799,
2830 (1982)
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within the Supreme Court decision itself, it is doubtful that /s/and
Trees can provide that direction.

A. District Court

The district court rejected the student’s right to receive by adopting a
book tenure concept.''? That court held that school boards cannot be
required to allow all books to remain on library shelves simply because
the books were purchased and because of the purchase deserved to be
kept on the library shelves. This concept, declared the district court.
would “infringe on an elected school board’s discretion in determining
what community values were to be transmitted.”"'* Thus, the district
court affirmed that school boards may make decisions which transmit
the values and morals of the community. Moreover, the court con-
cluded that restrictions on the use and/or removal of library books
deny no students the right to speech,''* and refused to recognize the
right to receive ideas. The district court distinguished /slund Trees
from Zinker. stating that Zinker clearly involved symbolic speech and
no such claim could be made in /sland Trees.''*

B.  Courr of Appeals

The Court of Appeals for the Second Circuit recognized a first
amendment right involved in /sland Trees,''® but determined that the
“concern for first amendment rights must be considered with a cautious
deference to the expertise of educational officials within the academic
environment.”'"”  Simplistic formulas for balancing these interests by
the courts cannot be determined. The best approach. therefore, is “'to
discern lines of analysis and advance formulations sufficient to bridge
past decisions with new facts.”'"® Thus, reasoned the court, bare alle-
gations are not sufficient; allegations must be combined with the unu-
sual and irregular intervention'' in the school libraries’ operations by
persons who are not’routinely concerned with such matters.!* Apgree-

112 474 F Supp 387, 395 (ED.N.Y 1979

113, Jd at 396,

(R4

1% See supra note S

116, See supra notes 24-25

117, 638 F.2d at 412 (quoting Thomas v. Board of Educ.. 607 FF.2d 1043, 1050 (2d Cir. 1979),
cert. demied. 444 U.S. 1081 (1980)).

118 Eisner v. Stamford Bd. of Educ., 440 F.2d 803, 804 n.1 (2d Cir. 1971).

119 638 F.2d 404 (1980). The court pointed out specific procedural irregularnties: confu\mn
over the substanuive reasons for removal of the books: a three-month delay before any action was
taken: the ex-post fucto appoiniment of the Book Review Commitice: the Superintendent’s opposi-
ton to the board’s actions; and, the lack of adherence 1o established book review procedures
specially developed for situations ke Zslund Trees. /d. at 417-18,

120, /4. at 414
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ing with the plaintiff-students, the court noted that the books were re-
moved before any concerned school officials had read the books and
the removal was based on mimeographed quotations collected by
anonymous readers.'?' The board’s erratic and free-wheeling proce-
dures will only result in guesswork; students, teachers, librarians, and
parents have no clear guidelines tc follow.'?

The court of appeals adopted a two-part test to determine if the
school board violated the first amendment rights of the students. The
first part of the test was a consideration of whether the school board has
demonstrated an adequate substantive basis for the removal. The
board may justify potential intrusions into the students’ first amend-
ment rights by bringing into action one of the exceptions: protection of
classroom order; protection of the rights of others; promotion of the
psychological well-being of the young: or promotion of standards of
civility and decency among school children.'?> The second part of the
test looked to whether the procedures used by the board to remove the
books were precise and sensitive enough to prevent “chilling™ the stu-
dents’ exercise of their legitimate first amendment rights. The removal
must be conducted in a manner that does not express an official policy
of disapproval of ideas if that policy cannot be justified on substantive
grounds.'** The court experienced difficulty applying its own two-part
test. but the court did conclude that a trial was necessary to determine
precisely “what happened. why it happened, and whether. in the cir-
cumstances of this case, the school board’s action . . . created a suffi-
cient risk of suPpressing the ideas to constitute a violation of the first
amendment.”!*

C. The United States Supreme Court

The United States Supreme Court’s review of the decision affirmed
the decision of the court of appeals: the students deserve a trial on the
fact: thus, a remand to the district court for trial is necessary.'** The
Supreme Court did reveal its thoughts about the development of the
right 10 receive information as a fundamental right. Initially. Justice
Brennan, writing the judgment of the Court,'?” said that the Court can
limit the number of questions presented by this case to two:
(1) whether the books originally placed in the school library by school

121, /d at 4le6.
122, /d.

123 /d. a3t 415-16.

124. Jd at 416-17

125 /4 at 438.

126, 102 S. Ct. 2799 (1982)
127 See supra note 7.
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authorities may be removed;'*® (2) whether the court can reverse the
court of appcals on the grounds that there is no genuine issue as to any
material facts.!*> Thus, the Supreme Court deals with the limitations
placed on school boards concerning the removal of books and the
amount of evidence that the respondents have raised.'*’

Discussing the limitations placed on school boards. Justice Brennan
concluded that first amendment rights of students may be directly and
sharply implicated by the removal of books from the school library.
Removal of books limits self-expression, restricts development, and
limits access to discussions, debates, and the dissemination of informa-
tion and ideas.'*' Furthermore, the right to receive ideas and informa-
tion is an inherent corollary to the rights of free specc.h and press. rights
that are explicitedly guaranteed by the Constitution.'** In addition. the
right to receive ideas is a necessary predicate to the recipient’s mean-
mgful exercise of his own rights of speech. press. and political free-
dom.'** Students need a guarantee of the right to receive in order to
prepare themselves for active and effective participation in the society
in which they will be members; they must always remain free 10 in-
quire. 10 study. to evaluate. and to gain maturity and understanding.'*
The library is one of the most effective places for students to develop
this maturity and this understanding: the library is the locus of such
freedom.'**

Justice Blackmun and Justice White concurred in the decision to af-
firm the court of appeals decision. but for different reasons. Justice
Blackmun suggests that the principle of the case involves a narrower
and more basic right than the right to receive information: the State
may not suppress exposure to ideas for the sole purpose of suppression
of exposure to those ideas without sufficiently compelling reasons.!™
Justice White refused to consider the constitutional question presented.
Quotm& Justice Jackson’s oplmon in Kennedy v. Silus AMason Com-
pany.*" Justice White stated that it is “good judicial administration to
withhold decision of the ultimate questions involved in this case until

128 Ndand Trees, 102 S Ct m 2805,

129 74 at 2806,

130 /d

131 /d an 2808.

132 See supra note 22. This argument 1s supporied by the view that the right to receive tol-
lows from the sender’s first amendment rights 1o send 1deas.

133 Jsland Trees. 102 S. Ct. at 2808.

131 Sweezy v New Hampshire, 354 US 234, 250 (1957 1s anted by the Court to support this
proposition.

135, Islund Trees. 102 S Ct. at 2809.

136 /7d ar 2813

137 334 U S. 249 (1948).
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this or another record shall present a more solid basis of findings.”™'*™

IV. APPLICABILITY OF J/stAND TREES

Several crucial factors effectively restrict any affirmation of the right
to receive ideas as a fundamental right for students. First, the Court
did not reach a majority decision. Secondly, the plurality decision plus
the two concurring opinions only remand the case to the district court
where the case will be decided after the plaintiff-students present their
evidence. Thirdly, neither the plurality opinion nor the two concurring
opinions carefully develop the right to receive as a guarantee of the first
amendment. The dissenting opinions, in addition, clearly show strong
contrary views which will limit the effect of the plurality’s opinion. Fi-
nally, even if one accepts the initial contention that the right to receive
is a first amendment right, the Court does not clearly enunciate a stan-
dard or test to assist other courts in the determination of the restrictions
placed on the actions of school boards.

A. Plurality Decision

The Supreme Court in /s/land Trees presented a fractured view of the

right to receive information. Justice Brennan delivered the opinion of

the Court, joined by Justices Marshall and Stevens. Justices Blackmun
and White filed opinions concurring in the judgment. Justice Black-
mun would not agree with the court’s discussion of the right to receive
information as a fundamental right, arguing that state discrimination
between ideas is improper.’*® He concluded strongly that the State
may not deny access to ideas simply because state officials disapprove
of the ideas for partisan or political reasons.'*’ Furthermore. he rea-
soned. the focus of the plurality’s opinion is the failure to provide infor-
mation; however, he viewed the singling out of certain ideas for
disapproval and then the denial of access to those disapproved ideas as
the major problem.'*' Justice White refused to side with the plurality
or the dissenters concerning the first amendment rights issue'*? and is
accordingly attacked in Justice Rehnquist's dissent.'?

Chief Justice Burger wrote a dissent, joined by Justices Powell,
Rehnquist, and O’Connor.'** Justice Burger initially argued a poten-

138. /slond Trees, 102 S. Ct. at 2816 (quoting Kennedy v. Silas Mason Co., 334 U.S. 249, 257
(1948)).

139. /Island Trees, 102 S. Ct. at 2814.

140. 7d. at 2814.

141 /d at 2814 n.2,

142 See supra note 132 and accompanying texi.

143, Jsland Trees, 102 S. Cu. at 2827 n.l.

144 /d at 2817.
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tal question of mootness since the students have graduated.'** More-
over, he asserted that the decision will have no precedential authority
on the constitutional issues presented.'*® Justices Powell, Rehnquist,
and O'Connor each completed dissenting opinions,'*” with Justice
Rehnquist delivering the stronger attack on the plurality’s logic and
reasoning,.

B. Remand ro the District Court for Consideration of the Facts

The Justices looked closely at the evidentiary materials to determine
if the respondents presented sufficient facts to maintain an action.
Since the evidence regarding the substantive motivations behind the
board’s removal decision would not be -decisive.'*" the plain-
tiff/students must meet other requirements. The students must demon-
strate that the board did not uss established. regular. and facially
unbiased procedures for the review of the materials.'*® The students
here did present evidence to question the methods used by the board.
Other facts also supported the students’ claim: disregard for the advice
of the superintendent; disregard for the recoinmendations of the Book
Review Committee; and the unreliability of the list obtained from
PONY-U.'* This evidence created a genuine issue concerning the crit-
ical question of the credibility of the school board’s justification for the
decision to remove the books.'*!

C. The Plurality'’s “Right to Receive” Argument
I. Basis of the Right to Receive

The right to receive information proposed by the plurality suffers
from inadequate formulation and the limitations placed on the doctrine
by Justice Brennan. These problems are revealed by a careful analysis
of the dissent of Justice Rehnquist. According to Justice Rehnquist.
the reliance on prior cases to develop the right to receive information is

145 /d. a1 2818 n.2

146, /d.

147 Jusuce Powell argued that the decision of the plurality invites @ judge 1o overrule an
cducational decision by the official body demgnated by the people 1o vperate the schools. 1028
Cr. a1 2822, Justice Rehnquist accused Justice Brennan of “newly discovening™ a night that is not
substantiated by previous court decisions and points out the problems with Breanan's statements
about acquisitions and removals. /d. a1 2827-35. Justice O'Connor merely affirms the view that
the school board must surely be able 10 remove books from the library shelves since it has the
authority to set the curriculum, select teachers, and determine initially what books to purchase.
She did. however, qualify the authonty: “as long as it does not also interferc with the nght of
students o read the materials and 1o discuss 1™ /4 a1 2835,

148, Jd. a1 2811

149, /d.

150. See supra notes 10-11 and accompanying text.

158, Istand Trees, 102 S. Ct at 2812.
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misplaced: the Court never recognized this right. Rather, past deci-
sions have only concemed freedom of speech and expression, not the
right of access to particular ideas.'*? He distinguished Zinker, claiming
that Zinker did not deal with the right to receive information, but
rather with the right to express political views,'*> a legitimate and
recognized first amendment right.

The plurality, Rehnquist further argued, should not attempt to apply
cases like Minarcini, The Right to Read Defense Commiitee, and Vir-
ginia State Board of Pharmacy by analogy.'** Justice Brennan may
correctly assert that the right of access to ideas is an important corol-
lary to the rights of free speech and press.'** but he failed to recognize
the predicate right to speak from which the students’ right to receive
must follow. This failure reveals a serious inconsistency. The Court
could certainly never hold that all authors have a constitutional right to
have their books placed in junior and high school libraries. Yet. this is
the logical extension of the reciprocal right to receive information.'*®
Thus, Justice Rehnquist argued that the right to receive argument will
only succeed when there is a complete denial of access.'”” Further-
more, the books which the school board removed from the library
shelves in /sland Trees were readily available elsewhere (public librar-
ies and bookstores). Without comElete denial of access, there can be no
violation of the students’ rights.'’

2. Public School’s Purpose

Another serious gap in the plurality’s opinion, according to Justice
Rehnquist, is the lack of recognition of the public school's importance
in the preparation of individuals for participation as citizens.'*> To ac-
complish this goal, the public schools must hold a vital role in the so-
cialization of individuals. Basic skills about society must be taught to
students. In addition. public schools must be able to selectively present
relevant information. The plurality’s opinion ignored the fact that edu-
cation ‘“‘consists of the selective presentation and explanation of
ideas.”'*™ Educators'®' must have the authority to separate relevant

152, /d a1 2830.
153 /d. at 2831
154. /d.

155. /d au 2808.

156. /d at 2831,

157. /d.

158. /d Compare Jusuce Blackmun's opposing view that the availability of the books else-
where should make no difference. He argued that difficult constitutional problems would anise if a
state chose to exclude books. even if thuse books remained at local bookstores. /d. at 2815,

159 Jd a1 2832 (ciung Ambach v. Norwick. 341 U.S. 68. 71 (1979)).

160 /d

161 Note that Jusuce Rehnquist does not usc the term school board members, rather he cere-
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information from the irrelevant. Logically, therefore, the schools can
only present exposure to limited ideas. Other information and ideas
must be discovered by the students on their own and at places other
than the schools and school libraries.!*? Justice Rehnquist’s dissent re-
flects the reasoning of the Seventh Circuit Court of Appeals in Zykan r.
Warsaw Community School Corporation .'**

3. Limitations on the Right to Receive

Perhaps the most serious problems with the right to receive concept,
as presented by Justice Brennan, are the limitations placed on the con-
cept by Justice Brennan himself. First, Brennan confined the right to
the school library: “the special circumstances of the school library
made that environment especially appropriate for the recognition of
the first amendment rights of students.”** He explored the idea of the
library as a place where students find knowledge, read new material.
and expand ideas.'”® The use of the Island Trees school libraries was
voluntary and the students used free choice regarding the selection of
whalt they would read; thus, the library afforded them an opportunity at
self-evaluation and individual enrichment that is wholly optional. Jus-
tice Brennan suggested that school officials should not be able to extend
their discretion beyond the compulsory environment of the class-
room.'* His comments are all legitimate; however, he gives no reasons
why he would limit this right 1o receive information to the library set-
ling only.

Justice Rehnquist. on the other hand. argued that elementary and
secondary school libraries are not designed for free-wheeling in-
quiry.'*” These libraries, unlike public libraries, are tailored to the
public school curriculum and to the teaching of basic skills and

fully uses terms hike “school officials,” “educators.” and “teachers.” The impheation s, of course,
that cducators arc traned to determine what 1s appropriate for students  School board members
are clected and spectfic educational traiming 1s not a requirement.

162. 102 S. Cu. at 2832.

163 631 F.2d 1300 (Tih Cir. 1980). In Zikan, the court of appeals suggesied that scadenne
freedom of students was limited by two factors. First, the students’ nght 1o receive and the need to
know informaton s restncted by the level of intellectual development of the student. Sccondly.
the role of the secondary schools in the development of intellectual faculties is “only one part of a
broad formative sole cncompassing the cacouragement and nurturing of those fundamental socisl.
pobtical. and moral values that will prepare a student to take his place in the communiy © /74, at
1304. Thercfore, the community has a legitimate, if not vital, interest in the choice of. the adher-
ence 10, and the limitations on a suitable curriculum for the benefit of the students in that commu-
nity  The lhibrary should. furthermore, suppon that curniculum through the selection of materials
adaptable to the same social. political and moral valucs.

164. Islund Trees. 102 S. Ct. at 2809,

165 Jd

166 Jd

167 [d a1 2832.
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ideas.'*® Justice Brennan’s artificial restriction on the right to the
school library created the possibility of such an attack by the dissent. A
concrete and unqualified affirmation of the right to'receive information
would have been more difficult for the dissent to destroy.

The second limitation on the right to receive is the distinction be-
tween the act of removal of previously acquired books and the act of
refusing to acquire a book in the first place. “Nothing in-our decision
today affec's in any way the discretion of a local school board to choose
books to add 1 the libraries of their schools,”'*® wrote Justice Brennan.
Once again, the reasoning of the plurality opinion made the attack of
the dissenters easier. Either way (whether removed after purchase or
whether refusal to purchase), argued Justice Rehnquist. the studenis
will not have access to the information.'” Brennan’s reliance on the
“suppression of ideas™ theory neither supported his view nor invali-
dated Rehnquist’s concerns. Certainly a board’s action in publicly re-
fusing to acquire a certain book would be interpreted as a suppression
of ideas. a suppression that is just as restrictive as removal from the
libraries of a previously purchased book.'”

The final limitation on the right to receive information concept is the
use of the motive test. Brennan specified that the first amendment is
violated ONLY if the school board members intended by their actions
to deny access to the ideas with which the board members disagreed.'”*
A forceful affirmation of the right to receive information as a funda-
mental right would not be subjected to such motive requirement. Re-
strictions on the right to receive would simply be unconstitutional and
the court would not have to ascertain the intent of the board members.
Otherwise the court will always be confronted with the problem of de-
termining if the books were removed because they were “‘educationally
unsuitable™” or because they presented ideas with which the Board
disagreed.'™ :

Also, the motive requirement is inconsistent with the distinction be-
tween the acquisition and removal. A school board's acquisition policy
might well be motivated by a desire to promote certain political and/or
religious ideas. Yet, according to Brennan's motive test, this policy
would not violate fundamental rights. Violations would occur only
when the board members attempted to remove books for political or

168. /d
169. Zd at 2810.
170. /4 at 2833.
170, /d

172, fd at 2810
173 /d at 2833.
174 /d at 2810
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religious veiws.'”*

D. Srtandard 1o Apply in Right to Receive Cases

The /sland Trees decision does not provide clear guidelines or stan-
dards for other courts. It will not help students determine when their
rights have been violated. Nor will it help school boards know what
restrictions are placed on their authority. Justice Brennan does imply
that a balancing test would be appropriate,'” balancing the rights of
the local school boards to establish and apply their curriculum in such
a way as to transmit community values with the rights of school stu-
dents to receive information as an inherent corollary to the first amend-
ment. Brennan does not, however, s1pccify the degree of permissible
intrusion allowed by school boards,'”” nor, does he specify whether the
actions of the school boards would be subjected to minimum review or
to strict scrutiny.'™®

1758 1d a1 2834

176. /4 a1 2806-07

177 14

178. Jusuice Rehnaquist would recommend that courts not inlervenc into the acuons of schevl
boards  He argued that the school board in this case is acting 1 a speaial role as an educator and
must not be subjected 10 intervention by the courts unless basic constitutional values are directly
and sharply wvolved. He would only review first amendment claims arising in the public school
sctung with a mimmum rauonality standard. a standasd similar to the review of governmental
actions that do not implicate fundamental nghts. /sland Trees. 102 S. Ct. at 2829-30. The counts
cannot become the “super censor™ of school board library decisions, and thus. decide all issues of
censorship. Jusuice Rehnquist's view 1s furthered by several commentators, including Diamond.
The First Amendment and Public Schools: The Case Against Judicial Intervention. 59 Tex. L. Rev.
377 (1981). .

Other commentators sugzest e development of guidelines 10 prevent the nced for judicial
intennention and the rules ‘o follow if judicial interventivn becomes necessary. The first commen-
tator lists three steps: (1) school boards should exercise great care in the inihal purchase of school
books. (2) school boards should follow established internal procedures for the review of chal-
lenged matenals, and (3) boards should develop some objective cntena to evaluate disputed
matenals. This analysis reasons that the boards™ actions would be presumptively vahd. plus the
procedures would help to avert removal challenges. espeaially if students wcre allowed the oppor-
tumty 10 view and comment upon the evaluauon processes. Comment, Removal of Public School
Library Bovks: The First Amendment Versus the Local School Boards, 34 Vasp. L. Rev. 1307,
1434 (1981

The sccond example suggests that school boards may not exclude an enure system of thought or
viewpuint, may ot discourage student investigation of 1deas contamed in particular books. and
+hould adog! procedural safeguards which speafy routine and systematic review of the curniculum
and the bovk selecion policies. This process, judicial review would only be necessary to define
the paramelers of the balancing of interests and to enforce those boundanes in particular factual
situations. Note. Schcol Buard Removal of Books from Libraries and Curricula. 30 U. Kan L,
Rev 146 (1981,

Another commentator secommends the reasonable educational judgment standard. a three-pan
tesi for the courts to use if the procedural safcguards do not prevent confrontations. Furst. the
courts should regard selection decisions as presumplively constitutional. with the burden on the
plainuffs 10 show that the decision was not supported by rcasonable education judgment  Scc-
ondly. the school board’s burden would be a showing that the actions were taken as a result of
rcasonable educational policy determination. Thus. the balance of these interests would recognize
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V. CONCLUSION

In /sland Trees the Supreme Court lost a perfect opportunity to en-
large its support for the first amendment rights of individuals and to
clear up the difficult issues of book removal and the right to receive
information. The decision does not settle either issue, neither the
school board’s authority to remove books from library shelves nor the
right to receive information as a first amendment right of students. The
decision does, however, reveal the present reasoning of the Supreme
Court Justices and does provide some insight into how the issues may
be setiled in the future.

TiMOTHY L. COGGINS

the greaier nsk of first amendment 1afringement 1 the context of book removals when the school
board’s motives arc more difficult to detect and its educational policy judgments are preferred.
Note. Schoolbooks. Schoolboards. and the Consuution, 80 Cotum. L. Rev. 1092, 1123-24 (1980).
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