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Title IX as a Tool for Eliminating Gender-Based Employment
Discrimination at Educational Institutions, North Haven Bourd of
Education v, Bell

I. INTRODUCTION

In North Haven Board of Education v. Bell.' the Supreme Coun ruled
that the Department of Education (ED),? under Title IX of the Educa-
tion Amendments of 1972,> has authority to prohibit gender-based em-
ployment discrimination by educational institutions receiving financial
assistance from the Federal Government. Title IX prohibits gender-
based discrimination within educational programs or activities that re-
ceive federal financial assistance.® Regulations promulgated by ED*
pursuant to Title IX prohibit gender-based discrimination in employ-
ment practices of educational institutions receiving federal financial
assistance.”

North Haven challenged ED’s authority to regulate employment
practices.” The plaintiffs. two Connecticut public school boards. North
Haven Board of Education (North Haven) and Trumbull Board of Ed-
ucation (Trumbull) both received federal funding® and so were subject
to the mandates of Title IX. Both school systems faced administrative
proceedings and potential loss of federal funds because of violations of

1 456 US 512 (1982).

2 In 1979, the Depaniment of Educauon (ED) assumed functions of the Depantment of
Health, Educaton. and Welfare (HEW) relaung 1o Title 1X. 20 U.S.C. § 3441(a)3) (Supp V
19%1) Both agencies are referred to as ED heremn. though some actions relevant o this case
occurred PrIor o agency reorganizanon.

3 Pub L No 92-31¥, 86 Stat. 373 (codified at 20 U.S.C. §§ 1681-1656 (1976))

4 *No person 1n the Unsted States shall, on the basis of sex, be excluded from participanon
in. be denied the benefits of. or be subjected 10 discnminanion under any cducation program or
acuvity receving Federal financial assistance . . .7 20 US.C. § 1681(a) (1976).

¢ FEach federal depaniment or agency which has authonty to grant finanaial assistance (o
any education program or activity 1s authonzed to 1ssue rules and regulations to effectuate Title
IX with respect w such program or activity. 20 US C. § 1682 (1976) Employment regulations
implementing Title 1X have been issued by ED. 34 C.F R. §§ 106.51-.61 (1982). the Department of
Agniculiure. 7 CF R. §§ 15a.51- 61 (1983). and thc Small Business Adminsstrauon, 13 C.F R
§§ 113 1- 10 (1983)

6 “No person shall, on the basis of sex. be excluded from participauion in. be dented the
benetits of. or be subjected 1o discnmination 1n employment. or recrunment. consideration. or
selection therefor. whether full-ume or pan-time. under any education program or acuivity oper-
ated by a reciment which receives or benetits from Federal financial assistance.™ 34 C F.R.
§ 106 S1 (1982)

1T M

K North Haven Bd of Educ v Hufstedler. 629 F 2d 773, 774-75 (2d Cir 1980)

215
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ED's employment regulations.” The boards argued that Title IX's pro-
tections extended only to students and that ED’s authority under Title
IX was thus limited to those aspects of educational programs which
directly affected students.'®

A tenured teacher in the North Haven school system. Elaine Dove.
filed an administrative complaint with ED in January. 1978. She al-
leged the school board had violated Title IX by refusing to rehire her
after a one-year maternity leave.!' ED requested information from the
school board concerning its policies on hiring. leaves of absence. sen-
iority, and tenure.'* North Haven, however, refused to supply the in-
formation requested.'”> ED then notified North Haven of possible
administrative enforcement proceedings.'® North Haven responded by
bringing suit against ED in the United States District Court for the
District of Connecticut. North Haven rcquested a declaratory judg-
ment that ED did not have power to regulate employment under Title
IX. They also requested an injunction prohibiting ED from attempting
to terminate the district’s federal funding for alleged violations of ED’s
employment regulations.'* The district court ruled that Title IX did
not extend to employment practices and permanently enjoined ED
from terminating North Haven'’s federal funding for violations of ED’s
employment regulations.'®

A former guidance counselor in the Trumbull school system. Linda
Poiz. filed an administrative complaint with ED in October. 1977. She
alleged the school board was guilty of gender-based discrimination
with respect to job assignments, working conditions. and renewal of
employment contracts.'” ED investigated the complaint and advised
the board that it had violated Title IX’s employment regulations.'"® ED
specified four violations. The board had required Potz to perform cler-
ical tasks not required of the male counselors.'" Her oftice had been
moved to a smaller. poorly heated. and less comfortable space away
from the other counselors.*” Supervisors had asked Potz to change a
report which showed she had seen many more students in a given week

9. /d a1 713-75

10 /d a1 778

W fd

12 1d

13 /d

14 /Jd

15 /d

16 North Haven Bd. of Educ. v. Califano, 19 Fair Empl Prac Cas (BNA) 1505, 20 Empl
Prac Dec (CCH) € 30.19% (D. Conn. 1979)

17. North Haven Bd. of Educ. v. Hufstedler. 629 F 2d 773, 775 (2d Cir  1950)

I8 Jd

19 Jd

20 M
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than had her male counterpans.?’ Finally, Trumbull had refused to
renew Potz's contract on the basis of her sex.?* ED advised the board
that corrective action was needed specifically advising that Potz be re-
instated. that she be given back pay. and that all adverse documents be
removed from her personnel file. ED further advised Trumbull that
formal administrative grocecdmgs might be initiated if Trumbull failed
to comply voluntarily.*

Trumbull did not implement the requested corrective actions. but
rather filed suit against ED in the United States District Court of the
District of Connecticut.*®* Trumbull, like North Haven, alleged that
regulation of employment was beyond the scope of ED’s power under
Title IX. Trumbull also requested declaratory and injunctive relief.”®
The district court, on the basis of its decision in the North Haven case,
granted Trumbull’s motion for summary judgment.?” The North Ha-
ven and Trumbull cases were consolidated on appeal before the Court
of Appeals for the Second Circuit.**

The Second Circuit reversed the decisions of the district court. ruling
that ED had authority under Title 1X to regulate employment and that
ED’s employment regulations were valid as promulgated.”® The deci-
sion of the Second Circuit in North Haven was clearly inconsistent with
decisions of four other courts of appeals,* and the Supreme Court
granted certiorari to resolve this conflict.*'

North Haven raised several issues of statutory construction. The

2t d

2 M

23 /d Seeabo 20U S.C§ 1682 (1976) (authorty to seek voluntary comphiance). See 1n/ru
nute 37

24 Brief for the Federal Rcspondcms Appendix at 34, North Haven Bd. of Educ. . Bell,
456 US SI12 (198

2> North llasen Bd of Educ v Hufstedler. 629 F 2d 773, 775 (2d Cir. 1980)

2 /4

27 Trumbull Bd of Educ v HEW, No 78-301 (D Conn Sept. 13, 1979),

28 North Haven Bd of Educ. v Hufstedler. 629 F.2d 773, 774 (2d Cir. 1980).

29 /4 at 786

30 See Scattle Umiv v. HEW, 621 F.2d 992 (9th Cur. 1980) (gender discriminauon n salaries
pard 10 faculty members 1n School of Nursing), vacared. United States Dep’t of Educ. v. Seattle
Univ, 456 U S 986 (1982); Romeo Community Schools v. HEW, 600 F.2d 581 (6th Cir.) (school
refused 1o alter matermity leave policy to conform to ED's regulanons), cerr. denied. 434 U.S. 972
(1979), Junior College Dist. v. Califano. 597 F.2d 119 (8th Cir.) (disciiination in salaries). cers
denmed, 444 U.S. 972 (1979); Islesboro School Committee v. Calitano, 593 F.2d 424 (Ist Cir)
{pregnancy not treated 1n same manner as other temporary disabilities by school’s leave of ab-
sence policy). cert. densed, 444 U.S. 972 (1979).

31, The Court had granted certioran in another case involving the same issue prior 0 grant-
ing ceruoran in Nurth Haven. Seanle Univ. v. HEW, 62) F.2d 992 (9th Cir.). cers. granted sub
nvm. United States Dep’t of Educ. v. Scattle Umiv.. 449 U.S. 1009 (1980). The respondent 1n that
case, Seattle University, considered the question moot and did not ntend 10 prosecute the appeal.
Petition for a Wnit of Certioran at 19, North Haven Bd. of Educ. v. Bell, 456 U.S. S12 (1982) A
petiion for a wnit of certioran had also been filed 1n Dougherty County School System v. Harn,
622 F 2d 735 (5th Cir. 1980). Shonly after us decision in North Haven. the Count granted certio-

Published by History and Scholarship Digital Archives, 1983
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Supreme Court first faced the question of whether employment regula-
tion was included within the statutory language of Title IX. Since the
language of Title IX did not expressly include or exclude employment
regulation.”? the Court looked to congressional intent to include em-
ployment regulation within the scope of Title 1X.>?

To ascertain congressional intent to regulate employment. the Court
reviewed the legislative history of Title IX. Examination of Title IX's
legislative history involved consideration of three different factors.
First. did statements made during floor debate indicate intent 10 in-
clude employment regulation within the scope of Title IX. Second. did
the action of the House-Senate conference committee indicate such in-
tent. Third, did congressional inaction following the adoption of Title
IX indicate congressional approval of ED's employment regulations.
The Court then considered three other issues of statutory construction.
First, was Title 1X to be interpreted identically to Title VI of the Civil
Rights Act of 1964°* in all respects. Second. did Congress intend to
establish a remedy for gender-based employment discrimination in ad-
dition to those remedies already existing.>* Third, was regulation of
employment consistent with Congress’ overall purposes in enacting Ti-
tle IX.

After determining that regulation of employment was within ED’s
authority under Title IX, the Court dealt with the validity of ED’s em-
ployment regulations as promulgated.’® This raised the issue of
whether the regulations were consistent with the statutory language of
Title 1X.*” The Court also discussed. but did not define. the scope of

ran wn Dougherty Counns and vacated the judgments 1n both Seasrle Universiy: and Dougherny
County 456 U'S Y86 (19K82).

32 See 20 US.C §1681a) (1976) See supra note 4

33 North Haven Bd of Educ v Bell. 456 U.S. 512, 5§22 (1982)

34 22U SC §2000d (1976) See infru note 45

3§ The Equal Pay Act. 29 4. § 206(d)(1) (1976). provides a remedy for discninination i

salaries  See wnfra note 197 Tule VII of the Civil Rights Act of 1964 may provide o remedy for
discrimination at an) stage of the employment relaunonship. 32 /4. §§ 2000¢ o 2000¢-17 (1976)
See infra note 196

36 North Haven Bd. of Educ v. Bell. 456 U.S. 512, 535 (1982)

37 Compliance with any requirement adopted pursuant o this scction may be ctfected
t1) by the termination of or refusal to grant o to continue assistance under such program or
acthivity to any recipient as 10 whom there has been an express finding on the record. after an
opportunity for hearing, of a failure to comply with such requirement. but such terminauon
or refusal shall be limited to the panticular political enuity, or pan thercol. or other recipient
as 10 whom such a finding has been made. and skall be limured in us effect to the parsculur
program. or part thereof, in which such noncomphance has been so found |[emphasis added). or
(2) by any other means authorized by law: Provided. however [emphasis 1n onginal). That no
such action shall be taken until the depariment or agency concerned has advised the appro-
pnate person or persons of the failure to comply with the requirement and has determined
that compliance cannot be sccured by voluntary means. In the case of any action terminat-
ng. or refusing to grant or continuc. assistance because of failure 10 comply with a require-
ment imposed pursuant to this secuion, the head of the Federal department or agency shall file
with the commttees of the House and Senate having legislative jurisdicuion over the program

https://archives.law.nccu.edu/ncclr/vol14/iss1/12 4
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application of Title IX.*

This comment examines the history of Title IX, the Court's decision
in North Haven, and the possible ramifications of that decision. This
comment demonstrates that the Court correctly decided that ED has
authority to regulate employment and that ED’s regulation will be
most effective if the scope of application is defined broadly.

1. LEGISLATIVE AND POSTENACTMENT HistorY ofF TiTLE IX

An overview of the legislative history of Title IX is essential to un-
derstanding the reasoning of the Supreme Court in North Haven ™ Ti-
tle IX is one provision of a comprehensive program of federal support
for elementary, secondary, and higher education.** The House version
of Title IX was part of the original comprehensive legislation, but the
Senate version of Title IX onginated as a floor amendment.*' The
House and Senate versions of Title IX were almost identical with the
exception of a provision of the House bill expressly exempting employ-
ment regulation.*? This provision was deleted by the House-Senate
Conference Commitiee.*

Title IX declares that: “No person in the United States shall. on the
basis of sex. be excluded from participation in. be denied the benetfits
of. or be subjected to discrimination under any education program or
activity receiving Federal financial assistance . . . ."** The language
of Title 1X is patterned after that of Title VI of the Civil Rights Act of
1964.** Title VI prohibits discrimination on the basis of race, color.
religion. and national origin in programs receiving federal financial
assistance and authorizes effectuation of compliance with its provisions

of activaty mvolved a full written seport of the circumstances and the grounds for such action
Nu such action shall become effective until thinty days have elapsed after the filing of such
repont

20 USC § 1682 (1976)

38 Nornth Haven Bd. of Educ. v. Bell. 456 U.S. 512. 530 (1952).

3 See generally Comment. HEW s Regulation Under Tile 1X of the Fducation Amendmenis
of 1972 Ulira Vires Challenges. 1976 B.Y.U. L. Rev. 133.

40. See generally Wolanin & Gladicux. A Charter for Federal Policy Toward Posisecondar)
Fducanon: The Education Amendments of 1972, 4 ).L. & Epuc. 301 (1975); Buek & Orleans, Seq
Discrimination—A Bar 10 a Democratic Educanon: Overview of Title 1Y of the Fducation Amend.
ments of 1972, 6 Conn. L. Rev. 1 (1973).

1. Compore H R. 7248, 92d Cong.. Ist Sess.. 117 Cona. Ruc. 39.353 (1971) wirth S. 659, 92d
Cong.. 1st Sess.. 117 ConG. ReC 30500 (1971). See also 118 Cone. Rec. 5803 (1972) (language of
Hoor amendment).

42, See supra note 41.

43 ' S. Rep. No. 798, 92d Cong.. 2d Sess. 221, reprinted tn 1972 U S. Comt Cosna. & Ab.
Niws 2608, 2671-72.

43 20 US.C. § 1681(a) (1976).

45 “No person 1n the United States shall. on the ground of race. color. or nabonal origin. be
etcluded from partictpation in. be denied the benefits of. or be subjected to discrimination under
any program or acivity receiving Federal financial assistance.™ 42 5. § 2000d (1976). .

Published by History and Scholarship Digital Archives, 1983
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through funding termination.** Title 1X substituted “on the basis of
sex” for Title VI's bases of race, color. religion, and national origin.*’
Tile I1X and Title VI differ in one important respect: Title VI expressly
excludes employment from its coverage. but Title IX includes no spe-
cific provision dealing with employment.**

In addition to its general prohibition against gender-based discrimi-
nation. Title IX amended the Equal Pay Act of 1963.*® This amend-
ment extended coverage of the Equal Pay Act to previously excepted
professional employees.® Title 1X. as originally proposed in both the
House and Senate, would also have amended Title VI of the Civil
Rights Act of 1964°' by eliminating an exception for educational insti-
tutions. This amendment was enacted as part of the Equal Employ-
ment Opportunity Act of 1972 rather than as pan of Title IX.*?

Remarks made during Senate floor debate provide indications of leg-
islative intent. Senator Birch Bayh, Title 1X's sponsor. addressed the
scope of Title IX's coverage. In a prepared statement summarizing the
floor amendment. Senator Bayh stated:

Central to my amendment are sections . . . which would prohibit dis-

cnimination on the basis of sex in federally funded education programs

. . . . This poruon of the amendment covers discrimination in all ar-

cas> where abuse has been mentioned—employment practices for

faculty and administrators, scholarship aid. admissions. access to pro-
grams within the institution such as vocational education classes. and

so forth.*?

In response to an inquiry about the scope of Title IX. Senator Bayh
stated:

{W]e arc dealing with three basically different types of discrimination

here. We are dealing with discrimination in admission 10 an institu-

ton. discrimination of available services or studies within an institution

. . and discrimination in employment within an institution. as a
member of a faculty or whatever. In the area of employment. we per-
mit no exceptions.

Action of the House-Senate Conference Committee provides further
indication of legislative intent. The original House version of the Edu-
cation Amendments of 1972 expressly excluded employment from pro-

46 /d &8 2000d to 2000d-4 (1976).

47 204d § 16b)ea) 11976) See supra note 4

48 Compare 1d . with 32 1d. §§ 2000d 10 2000d-4 (1976).

A9 Compare 29 1d § 213(1) (1970) wuth 1 § 213(1) (1976)

30 Employces in bona fide eaccutive, admimstranive, and professional capaciies were not
corered by the kqual Pay Act before the 1972 amendment. /d. § 213th) (1970)

SV Compare 117 Cona. Ric 39,365 (1971) (original House version of Title 1X) wark VIR 1.
S¥0Y 11972) (ongmal sermon of Senate Aoor amendment).

52, Pub. L No. 92-261. 56 Stat. 103 (codified at 42 U.S C. § 2000c-1 (1976))

$3 118 Cosna Reo SBO7 (1972

54 /Jd au SE12

https://archives.law.nccu.edu/ncclr/vol14/iss1/12 6
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visions prohibiting gender-based discrimination.** Floor debate in the
House included no discussion of this limitation.*® The Senate version
did not exclude authority 1o regulate employment. and the House ver-
sion’s limitation was eliminated by the conference committee.”” The
conference committee report explained this action only briefly: *[T]he
House amendment. but not the Senate amendment, provided that noth-
ing in the title authorizes action . . . with respect to any employment
practice . . . except where a primary objective of the Federal financial
assistance is to provide employment. The House recedes.”*

Title IX's postenactment history also provides some indication of
congressional intent to include employment regulation within the scope
of ED’s authority under Title IX. ED submitted its regulations to Con-
gress for review.>” Congress could have disapproved the regulations.
but did not do s0.*’ In the ten years following Title 1X's enactment.
Congress has considered two amendments that would have limited Ti-
tle IX's coverage of employment discrimination.®' Neither amendment
passed.

11l. DECISIONS BY THE COURTS OF APPEALS

Prior to the Supreme Court’s decision in North Haven. six of the fed-
eral courts of appeals had addressed ED’s authority under Title IX to
regulate employment practices. The Courts of Appeals of the First.
Sixth, Eighth. and Ninth Circuits determined that employment regula-
tion was'not included within the scope of Title I1X.*? The Second Cir-
cuit ruled that ED had authority to regulate employment and that its
regulations were valid as promulgated.®> The Fifth Circuit found that

55 HR 7248, 92d Cong. Ist Sess. 117 Cona. Ric 38,353 (1971).

S6 See 117 ConG. Ric. 39.248.63 (1971).

57 S Rep No 798, 92d Cong. 2d Sess 221, reprinted in 1972 US Comt Cone. & Ap
Niws 2608, 2671-72

Sk /d

39 40 Fed Reg. 24.128 (1975). Congress then had 45 days 1n which to adopt a resolution of
disapproval: since no such resolution was adopted. the regulations became effecive 20 US C
§ 1232(du 1) (1976).

60 Though 1wo resolutions of disapproval were introduced n the House. the House passed
neither  H.R. Con. Res. 329. 94th Cong.. Ist Sess. (1975): H.R. Con. Res 330. 94th Cong.. Ist
Sevs (1975). See 121 Cong Ric. 20687 (1975) An amendment to H.R. Con. Res 330 would
have cxpressly disapproved ED’s employment regulations. Unpublished Amendment 10 H.R
Con. Res 130, guoted i1 North Haven Bd. of Educ. v. Hufstedler. 629 F.2d 773, 783 (2d Cir. 1980).
Since Congress did not pass a resolution of disapproval. the Title 1X regulations became effective
July 21, 1975

61. S. 2146 § 2(1). 94th Cong.. Ist Sess. (1975), would have expressly excluded employment
from Tutle IX's coverage. The Senate took no action on this bill. S. 1361, 97th Cong . Ist Sess..
127 Cone Rie 6125 (1981), would have excluded employment from the scope of Title I1X and
would have expressly prohibited an instituuonal approach to the definition of program for pur-
poses of Title 1X. The Senate took no acuion on this bill.

62 See supra note 30 and cases ated theren.

63 North Haven Bd. of Educ. v Hufstedler, 629 F 2d 773 (2d Cir. 1980).

Published by History and Scholarship Digital Archives, 1983
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Congress intended Title 1X to include some employment practices, but
found ED's regulations invalid insofar as they were not limited to prac-
tices directly affecting those employees who derived compensation di-
rectly. in whole, or in part, from federal financial assistance.™

The First Circuit, in /slesboro School Committee v. Califano ** was
the first court of appeals to address ED’s authority to regulate employ-
ment. The court began with an analysis of the language of Title IX and
determined that Title IX extended only to direct beneficiaries of stu-
dent funds, Ze., students and those teachers working directly under fed-
eral grants.®* The court found further support for this interpretation
because all of Title IX's specific exemptions deal with student activi-
ties.®” Since Title IX does not expressly include or exclude employ-
ment regulation.*® the First Circuit examined legislative history for
indications of congressional intent.®® The court regarded Senator
Bayh's remarks during floor debate as imprecise and inconclusive on
congressional intent.” The court reasoned that the House provision
expressly exempting employment regulation was eliminated to avoid
conflict with Title IX provisions relating to the Equal Pay Act’' and
refused to construe congressional inaction as approval of ED’s regula-
tions.”® The First Circuit also refused to accept ED’s argument that
discrimination against employees infected the school environment and
was harmful to students as well as employees.”

Three courts of appeals followed the reasoning of the /slesboro court.

63 Dougherty County School System v. Harns, 622 F.2d 735 (Sth Cir. 1980) (salary supple-
ment pawd o industnal ans teachers, but not to home economics teachers). vacared, Bell v. Dough-
criy County School System, 456 U.S. 986 (1982).

65 593 F 2d 424 (Is1 Cir) (pregnancy not treated in same manner as other icmporary disa-
biliies by school’s leave of absence policy). cerr. deared. 4334 U.S. 972 (1979).

66 [d at 426

67 Specilic exceptions are made for schools that begin admitung students of both sexes for
the first ume. religious schools, militany schools. institutions that have tradiuonally admitted stu-
dents of only one sex. sodal fratermites and soroniues. Boys/Garls State/Nation conferences. ta-
therson and mother-daughter activities. and scholarships awarded in “beauty™ pageants 20
USC §168Ha)y)-(9) (1976). Under a doctnine of epusdem generis. general provisions are inter-
preted through more specitic provisions  See generally Comment. supra note 39 Epndem generis
1 generally apphicd only whea the general terms lollow the specific terms. United States v, Pow-
cll. 423 US K7 (1975) The general terms of Title 1X precede, rather than follow. the speatic
cxempuions 20 U S.C. § 1681(a) (1976).

o8, See 20 USC. § 1681(a) (1976). See supra note 4.

69  Islesboro School Commutice v. Califano, 593 F.2d 424 (1st Cir.) (pregnancy not treated in
same manner as other tempurary disabilities by school's Jeave of absence policy). cert demed., 444
US 972 (1979).

70. The coun reasoned that references 10 employment addressed those porions of Title IX
which amended the Equal Pay Act and Title VII. /d. at 428.

n M

72 /d n3 See alse supra text accompanying notes 59-60

73 hlesboro School Commattee v Cahfano. 593 F.2d 424 (1st Cir.) (pregnancy not treated in
same manner as other temporary disabihitics by school's leave of absence policy), cert. dened, 434
US 972 (1979).

https://archives.law.nccu.edu/ncclr/vol14/iss1/12 8
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The Sixth Circuit, in Romeo Community Schools v. HEW . essentially
adopted the reasoning of the First Circuit. Moreover, the Romeo court
reasoned that the ultimate sanction for Title IX violations, funding ter-
mination, would be an unreasonable burden on students when imPosed
because of institutional discrimination against an employee.”” The
Eighth Circuit, in Junior College District of St. Louis v. Califano .’ ex-
pressly adopted the reasoning of the /s/esboro court. The Ninth Cir-
cuit, in Seartle University v. HEW." also adopted the /selesboro
reasoning, in finding ED had no power to regulate employment.

The Court of Appeals for the Second Circuit, when faced with the
North Haven controversy, refused to follow the reasoning of the courts
of ap?cals that had previously decided the issue consistent with /s/es-
boro.” The Second Circuit examined the legislative history of Title IX
thoroughly. That court found support for the inclusion of employment
within Title IX's coverage based on: remarks made during floor de-
bate; deletion of the House provision exempting employment: and.
based on Congress’ failure to timely disapprove ED’s employment reg-
ulations.” The Second Circuit reasoned that this interpretation was
consistent with the overall objectives of Congress in enacting Title I1X.*

The Fifth Circuit, in its brief opinion in Dougherty County School
Swstem v. Harris *' adopted an intermediate position. It found that Ti-
tle IX was intended to cover some employment practices, but ruled that
ED’s authority to regulate employment was limited to practices directly
affecting those employees whose compensation was supported directly.
in whole, or in part, by federal financial assistance.*? The Fifth Circuit .
held ED’s employment regulations were invalid insofar as they were
broadly worded to apply to all employees of an educational system re-
ceiving federal financial assistance for any purpose.*’

74. 600 F 2d 581 (6th Cir ) (school refused to alter maternity leave policy to conform to EID's
tegulations). cest. demed. 444 U.S. 972 (1979).

75 /d at 584,

76. 597 F 2d 119 (8th Cir.) (discrimination n salaries), cert. denred. 434 U.S. 972 (1979).

77. 621 F.2d 992 (9th Cir. 1980) (gender discrimination in salaries paid to faculty members 1n
School of Nursing). vacated, Unned States Dep't of Educ. v. Seatile Univ.. 456 U.S. 986 (1982).

78, North Haven Bd. of Educ. v. Hufstedler, 629 F.2d 773, 777 (2d Cir 1980).

19 /Jd at 778

80. /d

81 622 F 2d 735 (5th Cis. 1980) (salary supplement paid 1o industrial arts teachers, but not to
home economics teachers), vacated, Bell v. Dougherty County School System. 456 U.S. 986
(1982).

82 This would include only employees in activitics directly funded by federal momes. /d. at
738,

83 1
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1V. SuUPREME COURT'S DECISION IN NORTH HAVEN

The Supreme Count™ began its anal?sis in North Haven by examin-
ing the statutory language of Title IX.** It determined that the broadly
worded directive. that “no person™ be discriminated against on the ba-
sis of sex, favored inclusion of employees within the scope of Title I1X
protection.® Since Title IX does not, however, expressly include or
exclude employees from its scope, the Court looked at the legislative
history of Title 1X to determine whether Congress intended to limit the
expansive statutory language in any way.*’

The Court focused on three factors which support congressional in-
tent to include employment within the scope of ED’s authority under
Title IX. First, remarks made during Senate floor debate on Title IX
indicated an intent to include prohibition of employment discrimina-
tion within its scope.*® Second, the House-Senate Conference Commit-
tee removed a provision of the original House version expressly
exempting employment from coverage of Title IX.** Third. postenact-
ment history indicated that Congress. though aware of the controversy
surrounding Title IX's employment regulations. failed to pass legisla-
tion eliminating employment from the coverage of Title 1X.** The
Court considered these factors corroborative of each other and of con-
gressional intent to include employment regulation within the scope of
Title IX.

The Court considered remarks made by Senator Bayh the only au-
thoritative indicia of congressional intent regarding the scope of Title
IX.*' Though recognizing that remarks of a single legislator made dur-
ing debate may not be controlling, the Court found reliance on such
remarks justified in light of the scarcity of other evidence of legislative
intent.”?

The North Haven Coun regarded deletion of the House provision
exempling employment regulation as a conscious choice suggesting
Congress intended to prohibit employment discrimination under Title
IX.*?* The school boards argued that Congress deleted this provision to
avoid an inconsistency with Title IX provisions relating to the Equal

§4. The majority (6-3) opinion was wniticn by Jusuce Blackmun  North Haven Bd. of Educ.
v. Bell, 456 U.S 512 (1982).

85. Jd ar 520

86. Jo a1 521,

87. /4 a1 522,

88. /d. at 523, See supra notes 49-53 and accompanying text.

89 Jd a1 521 See supra notes 55-58 and accompanying text.

90 /d at 530-31. See supra notes 59-61 and accompanying text

91 Jd ar 526.

92 Jd a1 527.

93. /d at 528.
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Pay Act.> The majority refused to accept this argument, but instead
noted that Congress could have easily altered the language of Title 1X
to eliminate any inconsistency.”

The Court viewed Title IX's postenactment history as additional
confirmation of congressional intent to prohibit gender-based employ-
ment discrimination in federally funded education programs.”® The
Court did. however, recognize that Congress’ failure to disapprove
ED's employment regulations did not conclusively demonstrate that
Congress considered those regulations valid and consistent with legisla-
tive intent.”” Although recognizing that postenactment developments
could not be accorded the weight of contemporary legislative history.
the majority observed:

[W]e would be remiss if we ignored these authoritative expressions con-
cerning the scope and purpose of Title IX . . . [Where] an agency’s
statutory construction has been “fully brought to the attention of the
public and the Congress.” and the latter has not sought to alter that
interpretation although it has amended the statute in other respects,
then presumably the legislative intent has been correctly discerned.”®

The Court then addressed the similarity of Title IX and Title VI of
the Civil Rights Act of 1964.°® The North Haven and Trumbull school
boards argued that Title X should be interpreted identically to Title
VI.'* A provision of Title VI expressly exempts its application to em-
ployment discrimination.'”’ Although recognizing interpretations of
Title VI as useful guides in construing Title IX, the North Haven ma-
jority refused to interpret Title IX as analogous to Title VI in all re-
spects.'” The Court reasoned that Title VI should be used to interpret
Title IX only when a different interpretation was not suggested by the
language and history of Title IX itself.'”> The Court refused to inter-
pret Title IX as analogous to Title VI insofar as regulation of employ-
ment was concerned because the language of Title IX was not identical
to that of Title VI where employment regulation was involved'™ and
because there was evidence suggesting Congress did not intend Title IX

93 Compure 29 U.S C. § 213(a)1) (1970) wath 1d. § 213(al(1) (1976).

95  North Haven Bd. of Educ. v. Bell. 356 U.S. 512, 529 (1982).

96 /d at S3U

97, Jd. at 533. See also 20 U.S.C. § 1232(d)(1) (1976). which provides that finlure of Con-
gress to disapprove regulations issued by ED shall not be conclusively presumed evidence of con-
gresstonal approval of the regulauons.

9% North Haven Bd. of Educ. v. Bell, 456 U S. 512, 535 (1982) (quoting Cannon v. Univer-
sty of Chicago. 41 U.S. 677, 687 n.7 (1979) and United States v. Rutherford. 442 U.S. 534, 554
n.10 (1979)) (emphasis added).

99 42 US.C. §§ 2000d 10 200044 (1976).

10 North Haven Bd. of Educ. v. Bell. 456 U.S. 512. 529 (19K2).

jor 42 US C. § 2000d4-3 (1976).

102 North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 530 (1982).

10} /J at 529

103 Compure 20 US C. §§ 1681-1686 (1976) wurh 42 1ef. §§ 2000d to 2000d-4 (1976)
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to have the same restrictions as Title V1.'**

The Court’s decision in North Haven established an alternative rem-
edy for victims of gender-based employment discrimination by feder-
ally funded educational institutions. An aggrieved employee would
now have grounds for action under Title IX, the Equal Pay Act.’™ or
Title VII of the Civil Rights Act of 1964.'°7 The dissent argued that an
intent for such duplication of remedies was not supported by Title 1X's
legislative history.'®* but the majority considered duplication of reme-
dies a policy decision made by Congress.'” Congress, the majority
reasoned. had also chosen to provide overlapping remedies in other ar-
eas of discrimination.''® The Court thus concluded that duplication of
remedies should not be deemed indicative of congressional intent to
exempt employment regulation under Title IX.'"!

The North Haven majority did not grant the traditional deference to
administrative interpretation of a statute because of conflict between
the administrative agencies responsible for enforcement of Title IX.'"?
The Secretary of Education, in a letter to the Attorney General. pro-
posed that employment regulations apply “only when the complaint
shows a clear nexus between the alleged employment discrimination
and discrimination against the students, or when the complaint shows
that the complainant is a beneficiary of a program in which a primary
objective of the Federal financial assistance is to provide employ-
ment.” ' The Auorney General refused to adopt this suggestion and
continued to support the regulations as promulgated.'**

After determining that Title IX gave ED authority to regulate em-
ployment practices at educational institutions receiving federal
financial assistance. the Court examined ED’s regulations as promul-
gated to determine their validity.''" The Court discussed the program-
specific nature of Title IX, criticizing that portion of the Second Cir-
cuit's decision which implied that ED's authority to issue regulations

1035 North Haven Bd. of Educ. v. Bell. 456 U S. 512, 530 (1982).

106 29 US.C. § 206(d)(1) (1976). See infra note 197 and accompanying text

07 42 4d § 2000e-2(a) (1976). See infra note 196 and accompanying text.

108 Naorth Haven Bd. of Educ. v. Bell. 456 U S. 512, 533 (19%2) (Powell. J.. dissenting).

109 /J at $35 n.26.

110. 7d See, e.g.. Internanonal Union of Elec.. Radio & Mach. Workers v. Robbins & Myers,
Inc. 429 U.S. 229. 236-39 (1976) (remedics under Tutle VII of the Civil Rights Act independent of
other pre-exasting remedies).

111, Nonh Haven Bd. of Educ. v. Bell. 456 U.S. 512, 535 n.26 (1982).

182, Zd 2t 522 n.12.

113 Letier from Terrel H. Bell 1o Wilhiam French Smith (July 27. 1981), reprinted i Daly
Lab Rep. No. 150, at A-5 (Aug. 5. 1981). guoted in North Haven Bd. of Educ. v. Bell. 356 U S
$12. 522 n 12 (1982). See also Jenkns, The Solicitor Generul's Winming Ways. 69 A B.A. J. 734,
737 (1983).

114 Bnef for the Federal Respondents at 37. North Haven Bd. of Educ. v. Bell, 456 U S. 512
(1982)

11§ North Haven Bd. of Educ. v. Bell. 456 U.S. 512, 535 (1982).
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was broader than its power to terminate funding.''® The Court ana-
lyzed ED’s authority to issue regulations by looking to language of the
implementing legislation:
Each Federal department and agency which is empowered to extend
Federal financial assistance to any education program or activity . . . is
authorized and directed to effectuate the provisions of section 901 of
this title with respect to such program or activity by issuing rules, regula-
tions, or orders of general applicability which shall be consistent with
achievement of the objectives of the statute authorizing the financial
assistance in connection with which the action is taken.'!” (Emphasis
by the Court.) »
The Court thus concluded that ED’s authority to issue regulations was
program-specific.

Though ED’s employment regulations refer in general terms to em-
ployment practices of an educational institution,''® the majority found
a program-specific limitation in a provision which states the general

urpose of the regulations.!'® The purpose of the regulations was “to
effectuate Title IX . . . which is designed to eliminate . . . discrimina-
tion on the basis of sex in any education program or activity receiving
Federal financial assistance.”'*° (Emphasis by the Court.) The Coun
thus concluded that ED’s employment regulations were valid as
promulgated. )

Though determining that ED has program-specific authority to regu-
late employment practices through use of funding termination, the
North Haven Court remanded the case'?! without determining whether
funding termination would be an appropriate remedy.'?* Remand was
necessary because the district court disposed of both the North Haven
and 7rumbull cases on motions for summary judgment without a fac-
tual determination of whether gender-based employment discrimina-
tion actually occurred within either school system.'*> The Supreme
Court noted, however, that neither school board contested issues of fact

116. See North Haven Bd. of Educ. v. Hufstedler. 629 F.2d 773, 785 (2d Cir. 1980). The
Sccond Circuit reasoned that though ED's funding termination powers were program-specific, ED
was not required to speaify prior 1o termination which particular programs receiving finanaial
assistance were covered by its regulations.

117. North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 537 (1982).

118. 34 C.F.R. § 106.51 (1982). See supra notc 6.

119. North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 537 (1982). See also 34 C.F.R. § 106.1
(1982). The North Haven majority cited Board of Pub. Instruction v. Finch. 414 F.2d 1068 (5th
Cir. 1969). a case involving funding termination under Title VI. Comments accompanying ED's
Tule 1X regulations cited Finch as consistent with Title VI's program specific requirements. See
40 Fed. Reg. 24.128 (1975). Finch held that federal funds may be terminated under Title Vlion a
finding that they are “infected by a discriminatory environment.” Finck, 414 F.2d at 1078-79.

120. 34 C.F.R. § 106.1 (1982).

121. North Haven Bd. of Educ. v. Bell. 456 U.S. 512, 539 (1982).

122 /d at 540.

123. /4
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in the district court, but argued instead that ED was completely with-
out authority to regulate employment.'**

The majority discussed. but did not define, “program™ for purposes
of Title IX.'** Neither school board defended on grounds that the
complaining employee did not work in a federally funded program, so
the lower courts were not forced to address the definition of pro-
gram.'?* The Court reasoned that a definition was inappropriate at this
stage of the case.

In dissent, Justice Powell urged that the Court adopt the position of
the First. Sixth. Eighth, and Ninth Circuits.'”” Powell argued that a
natural reading of Title IX would limit its coverage to students.'** The
dissent also argued that the legislative history of Title IX was ambigu-
ous and should not be relied upon to read in operative language not
included by Congress.'?®

Several policy considerations were implicit in the Court’s decision in
North Haven. The majority relied on the overall legislative objective of
eliminating gender-based discrimination in federally funded educa-
tional programs.’*® The majority refused to accept two policy argu-
ments advanced by the school boards. North Haven and Trumbull
argued that a remedy for employment discrimination should not be
recognized under Title IX because other remedies were available 10
victims of gender-based employment discrimination at educational in-
stitutions.'! The boards also argued that Congress did not intend any
harm caused to students by funding termination to be predicated on
discrimination against an employee.!>* The majority considered both
questions to be Congressional judgments and so refused to base their
decision on either argument.'*

V. ANALYSIS OF THE COURT'S APPROACH

The Supreme Court in North Haven relied on its earlier determina-
tion of the legislature’s underlying purpose in enacting Title IX. In
Cannon v. University of Chicago,'** the Court determined that Con-

124 /d

128 1d

126 /d

127. /d a1 592 (Powell, J.. dissenting). See also supra iext accompanying notes 65-77.

t28. North tHaven Bd. of Educ. v. Bell, 456 U.S. 512, 541 (1982) (Powell. 1, dissenting).

129. /4. au 550,

130. /d. at 531.

131. /d at 535 n.26.

132, /d

133. /d

133 331 US 677 (1979). The plantiff in Cannon was denicd admission 10 medical school
under a school policy which denied admussion 1o persons over age thirty. The plamulf alleged
that thss policy excluded a disproportionatc number of females and sought money damages. The
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gress enacted Title IX to eliminate federal support of gender discrimi-
nation in the nation’s schools and to provide individual citizens
effective protection against such discrimination.”** Legislative debate
revealed that Congress considered Title 1X to serve both these pur-
poses. During House debate, Representative Mink observed: *Any
college or university which discriminates against women applicants

. . 1s free to do so under [Title IX] but such institutions should not be
asking the taxpayers of this country to pay for this kind of discrimina-
tion.”'** In the Senate. Senator Bayh argued: *“[Title 1X] is a strong
and comprehensive measure which I believe is needed if we are to pro-
vide women with solid legal protection as they seek education and
training for later careers . . . ."'?? Congress’ choice of ultimate sanc-
tion for Title IX violations, funding termination, also indicated that
Title IX was enacted to eliminate federal support of gender discrimina-
tion. This choice of remedy is perhaps the strongest indication of the
overall legislative purpose.

The North Haven decision is consistent with a long-standing princi-
ple of flexible construction of remedial statutes."** Remedial statutes
are those enacted to benefit a special class of persons.'*® Here again.
the Court looked to its earlier interpretation of Title IX in Cannon.'*"
In Cannon. the Court determined that Title IX's language focused on
the benefited class where it mandated, “*No person . . . shall, on the
basis of sex . . . be subjected to discrimination.”'*! Congress chose to
center the language of Title IX on the persons involved rather than on
the agencies or the federal funds involved.'*? Such a choice supported
the Court’s classification of Title IX as a remedial statute.

Prior decisions supported the Court’s reliance on available legislative
history. Committee reports have been used most often as evideoce of
legislative purpose and intent.'*? but when such reports have been un-

Court recognized a private right of action under Tule 1X. In reaching 1ts decision. the Cunnon
Coun examined the special class for whose benefit Trtle 1X was enacted. implicd legistative intent.
advancement of statutory purpose. and the histonically federal function 1n protection agatnst dis-
cnmination /d at 6X9. See also Condo-Caritis. Civil Rights—Sex Discrimination—Title 1X of the
Education Amendments of 1972—Implied Right of Acnon. 18 Duq. L. REv. 983 (1980).

135. Cannon v. Umiversity of Chicago. 441 U.S. 677. 704 (1979) (recognized private right of
action under Title 1X).

136 /4 at 704 n.36 (quoting 117 Cong. Rec. 39,252 (1971)).

137 /4 (quoting 118 Cong. Rec. 5806-07 (1972)).

138 See. e.g.. Socony-Vacuum Oil Co. v. Smith. 305 U S. 424, 431 (1939) (remedial legislation
for benefit and protection of workers liberally construed).

139. See, eg., Cont v. Ash. 422 U.S. 66 (1975).

140. Cannon v. Univensity of Chicago, 441 U.S. 677. 690 (1979) (recognized private nght of
action under Title 1X).

141. /d

142 /4 at 693

143. See Carro & Brann, The U.S. Supreme Court and the Use of Leguslonse Histories. A
Sratstical Analysis, 22 JURIMETRICS J. 294, 304 (1982),

Published by History and Scholarship Digital Archives, 1983

15



North Carolina Central Law Review, Vol. 14, No. 1 [1983], Art. 12

230 NORTH CAROLINA CENTRAL LAW JOURNAL

available the Court has often looked to other available sources.'** In
North Haven. the Cournt relied on three such sources of legislative his-
tory and noted precedents supporting reliance on each of these
sources.'** The Court addressed opposing interpretations of each
source of legislative history, but found those interpretations unpersua-
sive in light of Title IX's overall purpose and remedial nature.

VI. RAMIFICATIONS OF THE DECISION

The ultimate ramifications of the Supreme Court’s decision in Norzk
Haven may not be apparent for some time. Effective use of funding
termination as a remedy for violations of Title IX's employment regu-
lations will depend on interpretations of its program-specific require-
ments. The issue of the definition of “program™ for purposes of Title
IX has yet to be addressed. since it was not specifically raised in the
North Haven case.'**

At least two approaches 1o the definition of “program™ are possible.
Under an “institutional™ approach. an entire school district would be
considered a program for purposes of Title IX.'"*” The entire district
would be subject to all mandates of Title IX if the district received
federal monies for any purpose.'** All federal funding could be termi-
nated if any violation of Title IX's requirements were found. A “pin-
point™ approach to the definition of program would limit the applica-
tion of Title IX's requirements to those individual activities funded in
whole or in part by federal monies.'*® A factual nexus between the
person discriminated against on the basis of gender and the funded
activity would be necessary to invoke Title IX's funding termination
provision.

Title IX’s language and legislative history provide little indication of

. /d

145 North Haven Bd of bduc v Bell. 356 U'S $12, 527-358 (19K2). See who Federal Bnergy
Admin v Algonquin SNG. Inc. 426 US 54K, 564 (1976) (statements of legislation™ spansor
deserve substannial weight): Gulf Oil Corp. v Copp Paving Co.. 419 U.S. 186, 199 (1974) (deletion
of a provision by a conference committee militates against a judgment that Congress intended o
result that it expressly dechned 10 enact). United States v. Rutherford. 342 U.S. 544, 554 (1979)
{congressional inaction consirued as indication that ntent properly discerned).

146. North Haven Bd. of Educ v. Bell, 456 U.S. 512, 540 (1982). See afio supra 1ext accompa-
nymng notes 121-24,

147. Se¢e Comment. supra note 39, at 169.

148. Federal financial assistance 1s directed toward speatic activities within educational insu-
woons. £g . money to purchase books or equipment. 20 U.S.C. §§ 1501-1821 (1976); education
of the handicapped. 1 §§ 1301-1461 (1976). and school lunch programs. 42 4. §§ 1751-1769¢a)
(1976)

149, See Crow, Does Tule 1.X of the Educanion Amendmenis of 1972 Prokibu Employment Dis.
crimination—dAn Analysis. 22 B C.L Rev. 1099, 1129 (198])
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congressional intent on the definition of program.'*’ An institutional
approach would seem consistent with the general purpose of Title 1X,
ie.. elimination of gender discrimination in educational institutions.
Because of its potential impact on an institution receiving federal fund-
ing for a variety of activities, it would likely serve to increase voluntary
compliance.

The similarity of enforcement provisions of Title IX and Title VI
implies adoption of an institutional approach to the definition of pro-
gram. The Supreme Court in Cannon determined that enforcement
provisions of Title IX were intended to be identical to those of Title
VL'*' Under Title VI, educational institutions at the elementary and
secondary levels are generally treated on a district-by-district basis
while higher education systems may be treated on a statewide basis.'**
Interpretations of Title VI imply that an entire school district should be
considered a “program™ at the elementary and secondary levels for
purposes of Title IX. Similarly, an entire state might be considered a
“program” where higher education systems are involved.

Both a “benefit™ theory and an “infection™ theory support an institu-
tional approach to the definition of “program™. A “benefit”™ theory
postulates that federal assistance received for a specific purpose benefits
the entire institution by releasing funds which would otherwise be used
for that specific purpose for use in other areas within the institution.'**
An “infection™ theory looks to the effect of discrimination in one area
of an institution as it affects the total environment of the institution.'**
In the context of regulation of employment. discrimination against em-
ployees could be considered to have an adverse effect on the environ-
ment of the institution, resulting in adverse effects on the students as
well as on the employees.

Voluntary compliance is the primary means of eliminating gender
discrimination under Title IX.'** If ED determines that a school has
violated Title 1X. it can order the school to take corrective actions.'** If
the school does not comply voluntarily, ED can initiate proceedings to

150 See Note, Admunisiranive Cutof) of Federal Funding Under Tule VI: A Proposed Inerpre-
tatton of “Program™, 82 Isn L3 651, 656 (1977).

151 Cannon v. University of Chicago. 431 U.S. 677. 694 (1979) (recogmzed private nght of
action under Tule 1X).

152 See. e g.. Bob Junes Univ. v Johnson. 396 F. Supp. 597 (D.S.C. 1974) (upheld Veterans
Administration order terminaung night of ehgible veterans to receive benefits while attending
school following racially discriminatory adrmussions policy). gfd mem., 529 F.2d 514 (4th Cir.
1975%)

153 See generally Comment. supra note 39, at 182.

153 See generally Foley, Tule 1Y Coverage of Gender Discrimunation in Employment Practices
of Fducanonal Insnrunons. 15 Surrolk UL Rev 2610 283 (1981).

155 20 USC § 1682 (1976). See supra note 37

156 /J
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terminate funding.'*” A school faced with possible funding termina-
tion is more likely to implement corrective actions than a school faced
with requests for voluntary compliance. Since Title IX was enacted.
ED has not terminated funding to any recipient institution.'*® This
may be an indication of the strong incentive for voluntary compliance
that funding termination provides. This incentive would be strongest
under an inostitutional definition of program. Under an institutional
definition, a school could lose more funding. and so would be more
likely to comply voluntarily.

Use of funding termination as an ultimate sanction for Title IX vio-
lations is an indication of the importance Congress has given to elimi-
nation of gender discrimination in educational institutions.
Termination of funding is concededly a harsh remedy. though it is this
harshness that leads to its effectiveness. Opponents of an institutional
approach to the definition of program argue that since funding termi-
nation is detrimental to the intended beneficiaries of Title IX. it should
be applied to only specific areas within an institution.'*” The potential
harm resulting from continued federal funding of an activity in which
there 1s some form of gender discrimination, however. outweighs the
potential detrimental effects of funding termination.'*"

Iniual interpretations of the North Haven decision by the lower
courts show conflicting definitions of program. The Third Circuit'®!
and the Fifth Circuit'*® adopted an institutional approach. but the
Sixth Circuit'® and one federal district court'™ employed a pin-point
approach. Both Grove City College v. Bell'** and Hillsdale College v.
HEW'™* involved ED’s attempt to terminate grant and loan funds to
students at private colleges not in compliance with provisions of Title
IX. Neither college received federal financial aid. though loans and
grants were made to individual students at both schools.'” Since no
specific activity at either school received federal funding. termination
of funding was inappropriate in either case unless an institutional ap-
proach to the definition of program was adopted.

157 /1d

158 See Prosec T on Eoual Epucanios Ricgurs, Tinne IX Broawvst s Osey 1w
{198,

159 See Brief for Petittioners North Haven Board of Education and Trumbull Board of Edu-
catton at 1S, Nonth Haven Bd. of Educ. v. Bell, 456 US SI12 (198Y)

160 See Comment. mfra note 200. at 345,

161. Grove City College v. Bell, 687 F 2d 6843 (3d Cur. 1982), cerr. granied. 1 US LW 361)
(U S.. Feb. 22, 1983) (No. 82-792).

162. Iron Arrow Honor Soc’y v. Heckler, 702 F.2d 549 (5th Cir. 19¥3)

163  Hillsdale College v. HEW, 696 F 2d 318 (6th Cir. 1982).

164. Umiversity of Richmond v Bell. 543 F Supp 321 (E.D Va 1952)

165. 687 F 2d ai 688.

i66 696 F.24 418, 420 (6th Cir '1982)

167. /4. a1 320: 687 F.2d a1 688.
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The Grove City College court interpreted North Haven as an implicit
adoption of an institutional approach to defining program.'** The
court ruled funding termination was mandated if the college did not
comply voluntarily. The court discussed a “benefit” theory. determin-
ing that federal loans and grants made to individual students benefited
the entire college.'®® The court observed:

We cannot agree, however, that Congress intended to limit the purpose
and operation of Title IX by a narrow and illogical interpretation of its
program-specific provisions. Rather, we believe that Congress intended
that full scope be given to the non-discriminatory purpose that Title IX
was enacted to achieve. and that the program-specific terms of Title IX
must therefore be construed realistically and flexibly.'”

The Hillsdale College court refused to follow the decision in Grove
Ciry College and refused to terminate funding to the college. Rather
than concentrating on Title IX's overall purposes. the Sixth Circuit
stressed the strict program-specific language of Title IX and adopted a
pin-point definition of program.'” In so doing, the Sixth Circuit fol-
lowed its earlier decisions limiting the application of Title IX.'”?

In Hoffer v. Temple University,'”® another decision by the Third Cir-
cuit, the court determined that intercollegiate athletic programs'” ben-
efited from receipt of federal funds by other parts of the University.
and so were subject to the mandates of Title IX. The Third Circuit
relied on its decision in Grove City though the athleticl&rograms them-

selves received no direct federal financial assistance.!’® University of

Richmond v. Bell'™ also involved a challenge to ED’s authority to reg-
ulate athletic programs that received no direct federal financial assist-
ance. The District Court for the Eastern District of Virginia
interpreted North Haven as not requiring that Title IX be applied to the
athletic programs.*”’

fron Arrow Honor Society v. Heckler'’™ involved ED’s action to ter-
minate funding to the University of Miami. a private school. The Iron

168 687 F 2d a1t 691

169 /d. at 705

170 Id atv 697

171 Hillsdale College v. HEW, 696 F.2d 418. 424 (6th Cir. 1982).

172. Romev Community Schools v. HEW, 600 F.2d 581 (6th Cir.) {school refused to alter
maternnty leave policy to conform to ED’s regulations), cerr. denied. 443 U.S. 972 (1979)

173 688 F.2d 14, 17 (3d Cir. 1982).

174 No scholastic athletic activity receives direct financial awd. so ED’s authomty to regulate
athletics 1s thus dependent on the definition of program adopted. See. e.g.. Note, Sex Discrimina-
uon n High School Athlesics: An Exanunation of Applicable Legal Docirines, 66 MinNN. L. Riv
1115, 1128 (1982).

175 Hoffer v. Temple Univ., 688 F.2d 14. 15 (3d Cir. 1982).

176. 543 F. Supp. 321 (E.D. Va. 1982).

177 /d at 326.

178. 702 F.2d 549 (5th Cir. 1983).
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Arrow Society was the most prestigious honorary recognition society at
the university.'” Iron Arrow admitted only males.'™ The society itself
received no federal funds. but the university received substantial
financial assistance.'' Though the university prohibited Iron Arrow
from using campus facilities for its initiation ceremony, the university
had not severed all connections between it and Iron Arrow.'** lron
Arrow continued to hold a university charter and *sponsorship™ from
the office of the president as well as continuing to use the university's
name.'™

The /ron Arrow court interpreted North Haven to support termina-
tion of funding to the university because of its relationship with Iron
Arrow. The coun observed:

[T)he existence of the all-male Iron Arrow Honor Socicty as the most

prestigious honorary-recognition society at the University has a perva-
sive discriminatory effect upon women in all of the University’s aca-
demic programs, federally funded or not. All federal programs at the
University of Miami are necessarily infected bk’ what amounts to a gen-
eral and overriding policy of the University.'®*
The count thus denied Iron Arrow’s request for an injunction against
funding termination.

The definition of program for purposes of Title IX has been ad-
dressed by only a few federal cournts since the Norrh Haven decision.
The disparity among decisions shows the need for clarification of the
intended definition of program. The Court recently granted certiorari
to resolve this issue.'*®

ED has adopted an institutional approach in its enforcement ef-
forts.”™ Title IX will be most effective if ED continues to pursue this
approach. Vigorous enforcement policies are necessary to insure the
effectiveness of Title IX as a tool for eliminating gender-based employ-
ment discrimination. The current secretary of ED has not supported
ED’s employment regulations'*” and may not pursue their enforcement
vigorously. President Ronald Reagan has suggested that ED be dis-
banded. If this proposal'® is adopted. enforcement policies might be
affected.

179. /d at 551

180. /d.

181 Jd n2

182, /d, at 551,

183. /4. au 552.

184. /d. av 561.

185. Grove City College v. Bell, 687 F.2d 684 (3d Cir. 1982). cerr. grunted. 51 U.S L.W. 3611}
(US Feb. 22, 1983) (No. 82-792).

186 See. e.g.. Hillsdale College v. HEW, 696 F.2d 418 (6th Cwr 1982).

187 See supra text accompanying notes 112-14,

188. A bill introduced in the current Congress would disband the Department of Education
H.R 714, 98th Cong.. Ist Sess. (1983). Bur ¢/ Wall Street J.. June 9. 1983, at |, col. 3. (Reagan
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ED’s employment regulations would seem to apply to all employees
within an educational institution.'®® Those cases decided thus far have
involved only professional staff persons. An institution faced with Title
IX sanctions because of discriminatory practices involving nonprofes-
sional staff. ie., clerical staff, teacher aides, janitonial staff, might argue
that ED’s regulations should be applied only to professional staff per-
sons.'”® The institutions might attempt to distinguish between profes-
sional and nonprofessional stafl because students are less directly
affected by nonprofessional stafl. This argument would fail under an
analysis that concentrated on effecting the overall purpose of Title 1X.
ie. . eliminating all federally supported gender discrimination at educa-
tional institutions.

A case decided shortly after North Haven, Mississippi University for
Women v. Hogan,'! raises the issue of the validity of the specific ex-
emptions to the application of Title IX. In Hogan. the male plaintiff
was denied admission to a state-supported university that had tradi-
tionally limited its enrollment to women. The Supreme Court found
the school's admission policy invalid under the Equal Protection
Clause.'¥? The school argued that Title IX’s exemption for institutions
traditionally admitting only students of one sex'”* was evidence of con-
gressional intent to permit such institutions to continue to exist as they
had in the past. The Court determined that even if Congress had so
intended, such an application of the Title IX exemption would conflict
with the Constitution.'™ Hogan raises the question of whether the
Court would consider other exemptions to the application of Title IX
valid if challenged. For example, could an employee at a military
school. currently exempt under Title IX,'** argue that this exemption is
not valid and that she/he is protected under ED’s employment
regulations.

Victims of gender-based employment discrimination at federally

spokesperson Larry Speaks gave “legislatve realies™ as the reason Reagan probably won't
achieve goal of disbanding Depariment of Education).

1% 34 C.F.R. § 106.51 (1982). See supra note 6.

190. The dissenuing opinion 1n Norrk Haven raised this argument. North Haven Bd. of Educ
v Bell, 456 U S. 512, 543 n.6 (1982).

199, 102 S. Cu. 3331 (1982).

192, /4 at 3330. The Court stated that a statute classifying on the basis of gender could be
upheld only by showing that the classification serves important governmental objectsves and thag
the means ecmployed arc substantially related to those objectives. See. e.g.. Wengler v. Druggists
Mut. Ins. Co.. 436 U S. 142, 150 (1980) (statute denying benefits to widower in absence of proof of
dependence on wife’s earnings but granting benefits to widow without proof of dependence vn
husband’s earmings invalid under Equal Protecuion Clause): Personnel Adm'r. v. Feeney. 442 U.S.
256, 273 (1979) (statute granting preference 1o veterans valid under Equal Protection Clause).

193 20 US.C. § 1681(a)5) (1976).

194 Mupsissippt Umiv. for Women v. Hogan. 102 S. Ct. 3331, 3340 (1982).

195 20 USC. § 1681(a)4) (1976).

Published by History and Scholarship Digital Archives, 1983

21



North Carolina Central Law Review, Vol. 14, No. 1 [1983], Art. 12

236 NORTH CAROLINA CENTRAL LAW JOURNAL

funded educational institutions may seek relief under Title IX. Title
VII of the Civil Rights Act,'” or the Equal Pay Act.'"”” The remedy
provided under Title I1X, funding termination, is potentially more effec-
tive than remedies available under Title VII and the Equal Pay Act.
The Equal Employment Opportunity Commission (EEOC) enforces
both Title VII and the Equal Pay Act.'”® The EEOC has authority to
seek voluntary compliance if a violation has occurred, but it has no
authority to initiate funding termination.'” Title 1X, because of its
funding termination provision, may provide more incentive for volun-
tary compliance than Title VII or the Equal Pay Act.** Voluntary
compliance is desirable for victims of discrimination because it may
provide quicker and less costly relief than judicial action.*®

Title IX and Title VII apply to any type of discrimination in employ-
ment whereas the Equal Pay Act is limited to wage discrimination. To
recover under the Equal Pay Act. an employee must prove dxsparalc
wages between substantially equal, although not identical. positions.*"*
An employee could not recover under the Equal Pay Act if there were
no equivalent positions within the institution.?*?

The North Haven decision could potentially affect a large number of
women. During the 1980-81 school year, 985.300 women were em-
ployed as teachers in public elementary schools nationwide.™™ During
the same period. 487,900 women were employed as teachers in public
secondary schools®™® and 104,663 women held full-time faculty posi-
tions in the nation’s public and private colleges and universities.*™

196 it shall bc an unlawful :mplmmcnl pracluc— . to I'a.|I or refuse to hire or 1o discharge
any individual, or otherwise to discriminate against any individual with respect to his compensa-
tion, terms. conditions. or privileges of employment. because of such individual's race, color. reli-
gron. sex, or nauonal origin . . .7 42 /d. § 2000c-2(a)(1) (1976).

197. No employer . . . shall discnminate . . . between employees on the basis of sex by
paying wages . . . at a rate less than the rate at which he pays wages 1o employees of the
opposite sex . . for equal work on jobs the performance of which requires equal skill, cflon,
and rcsponsibllu) and which are performed under similar working conditions

29 4d. § 206(d)(1) (1976).

198, 42 1. § 2000¢-5(b) (1976) (Title VIIX Reorg. Plan No. 1 of 1978, 3 C F.R 321 (1979),
reprinted in 5 U.S.C. app. a1 1155 (1982) (Equal Pay Act).

199. 42 U.S.C. § 2000¢-5(b) (1976), 29 1. §§ 211, 216(b) (1976).

200, See Comment, &liminanng Sex Discrimination in Educational Institutions: Does Tile 1.X
Reuch Employmens?. 129 U, Pa. L. Rev. 417 (1980).

201. Torecover under a Title VI claim, an aggneved employee must comply with procedures
of the Equal Employment Opportunity Commission (EEOC). Failure to file a complaint with the
EEOC within 1R0 days of the alleged discrimination bars recovery. Orahood v. Board of Trustees.
645 F.2d 651, 658 (81h Cir. 1981).

202. Hormer v. Mary Inst.. 613 F.2d 706, 713 (8th Cir. 1980).
203. Gunther v. County of Washington, 602 F.2d 882. 887-89 (th Cir. 1979), affd. 452 U.S

161 (1981).
204. See National Center for Education Statistics, DIGEST OF EDUCATION STATIsTICS (1982).
205 /1d
206. See National Ceater for Education Statisucs, FACULTY SALaRY, TENURL, AND BexNins
(1980-81).
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Since almost all of the nation’s schools received some type of federal
financial aid during the 1980-81 school year.*®’ each of these women
would have been prciected by ED’s employment regulations under an
institutional definition of program. Many other women working in
nonprofessional positions in the nation’s schools could also be
protected.

Elimination of gender-based employment discrimination in the
schools is important in eliminating sex-stereotyping and in encouraging
female students to seek academic achievements. Women comprise an
overwhelming majority, 83%. of public elementary school teachers.*™
The percentage of women in public secondary faculties declines to
49%.**° and the percentage in full-time college and university positions
declines further to 26%.°'° These statistics illustrate that elementary
education is traditionally a female field, and also illustrate the lack of
female role models for women in higher education.

Though a Title IX claim may be based on a theory of disparate treat-
ment. a case recently decided by the Supreme Court*'! suggests that a
theory of disparate impact may be employed in a Title IX case only
under limited circumstances. In Guardians Association v. Civil Service
Cormmission of New York '* a badly-divided Court held that a private
plaintiff in a Tile VI action was entitled to only declaratory and lim-
ited injunctive relief unless discriminatory intent was shown. Since Ti-
tle IX remedies are to be interpreted as analogous to those under Title
VI,2!? the standards of Guardians Association will probably be applied
to private actions under Title 1X.?"*

Recognition of a disparate impact theory under Title IX could facili-
tate recovery in those cases coming within the limitations of Guardians
Association. A private Title IX plaintiff who could not meet the bur-
den of proving discriminatory intent*'* would nonetheless be entitled
to prospective relief on a showing of disparate impact. A theory of
disparate impact is consistent with, and essential to achievement of. the

207 See Nauonal Center for Educauon Stausties, DiGoesT 0 Enpvcarion Stansrics (1982).

WK Jd

A9 M

210 See Nauonal Center for Educstion Statistics, Fac CLTY Satary. TESURE, aND BiNtFirs
{19K0-81)

211 Guardians Ass'n v Civil Senn Comm'n, 51 U S.L.W. $10S (July 1, 1983)

212 Jd ar 5106

213 Cannon v. University of Chicago. 441 U.S. 677. 694 (1979) (recognized private right of
action under Title 1X).

214 The Seventh Circuit denied recogmtion to  disparate impact claim 1n a private action
under Tatle IX. Cannon v University of Chicago. 648 F 2d 1104, 1106 (7th Cir. 1981) (denied
planufTs claim that medical school admission pohicy excluded more women than men and so
violated Title 1X), cert Senred. ST US.L.W 3633 (US. Feb. 28, 1983) (No. 82-1179).

215 Ser Frniedman., Congress. The Courts. and Sex-Based Emplovment Discrimination n
ligher Education A Tule of Two Titles, 31 VAND. L. Rev. 37 (1981).
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overall purpose of Title 1X, Ze., eliminating federal support of gender-
based discnmination.?'® A disparate impact theory may be an impor-
tant tool in eliminating traditional sex-stereotyping in educational em-
ployment.*'” ED's employment regulations recognize disparate impact
in prohibiting an institution from recruiting primarily at entities which
furnish primarily members of one sex if the recruiting has the effect of
discriminating on the basis of sex.*'"

Since a private right of action is recognized under Title 1X.*'* an
effect of the North Haven decision may be an increase in private actions
to enforce ED’s employment regulations. A Title 1X plaintiff in a pri-
vate suit may be entitled to attorneys’ fees.**® Availability of attorneys
fees may encourage private suits as a supplement to ED’s enforcement
eflorts.

21

VH. CONCLUSION

The North Haven determination that ED has authority to regulate
employment under Title IX is supported by several relevant factors.
These factors include the statutory language of Title IX. its legislative
history. its overall purpose. and other Supreme Court interpretations of
Tite IX. Tiule IX's funding termination provisions make it a poten-
tially effective tool for eliminating gender-based employment discrimi-
nation at educational institutions. Title IX will be most effective in the
area of employment if an institutional approach to the definition of
program is adopted and if a vigorous enforcement policy is adopted.
Though questions remain as to the scope of effect of the North Haven
decision. it is clear that the decision may be a tool for bringing the
nation’s schools closer to the goal of eliminating all forms of gender-
based discrimination in education.

ALICE R, SENECHAL®

216 Cannon v, University of Chicago. 44) U.S, 677, 704 (1979) (recognrized private right of
acuon under Tatle 1X).
217 See wpra text accompanying notes 204-10.
208 33 CHR.§ 106 53 (1982).
219 Cannon v. University of Chicago. 431 U.S 677 (1979).
220 42 U S.C. § 1988 (1976).
¢ Class of 1984, Umiversity of Minnesota Law School.
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