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Robb: Applying the Reserved Rights Doctrine in Riparian States

APPLYING THE RESERVED RIGHTS DOCTRINE IN
RIPARIAN STATES

ANITA PORTE RoBB*

In the United States, there are two doctrines for regulating the water
rights of private individuals and state agencies.' The seventeen western
states® use the prior appropriation system which. as the name suggests.
is an adaptation of the maxim “prior in time is prior in right."* Most of
the remaining states* follow the common law doctrine of riparian water
rights.® This doctrine gives owners of land along stream banks or bod-

*  Member, Missoun Bar. B AL Universaty of Missoun, J.D.. Unnersity of Michipan  The
auther practices with the Houston law firm of Vinson & Elhans.

1 There are many vanations of these two baste doctrines. even among naghboring states
adhenng 10 the same system. See . CRIBBET. PRINCIPLES OF THL Law oF PROPERTY 298 (1962)
and note Sonfre This smplification into two doctrines s denved from the United Statey” hasie
cast-nest diviion See J Crissi 1. supra, at 298, Theaxe two doctrines apply only to natural water
courses, but may abo affect ground water /o

I The 17 states are Anvona, Caltforma. Colorado. 1daho, Kansds. Montana, Nebrasha,
Nevada, New Mewuco, North Dakota, Oklahoma. Oregon. South Dakota. Texas, Utah, Washing-
ton. and Wyonung See 43 US C § 391 (1976).

3O Brownr R, ROCUNNINGHAM, JJUUN & AL SauTi, Basic PropErIy Law 190 (3d ed
1979)  The doctnine of prior appropriation onginated duning the Cabiformia gold rush The cus-
tom arose that the first to stake out a claim had a nght against subsequent ckaimants 10 buth the
JJaim and 1o the water supply needed to work the claim.

The Supreme Court of Califorma realized that the development of a new system of water faw
was necessary, vnce the gold miners were trespassers having no anterest in the tand. The court
woncluded that the customs of the miners should be honored by the law. Irwin v, Phallips. 5 Cal
140 (1835)

The prior sppropriation doctnne was soon extended to cover appropnitions for purposes other
than gold mining  See Rupley v. Welch, 23 Cal. 453 (1863) (upholding appropnations for purpose
ot angauon), Tastar v. Spring Creek Water & Mining Co.. § Cal, 396 (1855) (appropriaton doc-
tnne extended 10 usage for power) For more on the deselopment of the approprisnion ductnine
see generally J Crinbhr. supra note 1. at 299: § R. PoweLL. Thi Law oF ReaL Proreriy § 734
{1979)

Approval of these customs by the United States was not long in coming. In 1866, the United
States furmally recognized these customs in a federal mining statute. /o, The Desert Land Actof
1877 severed water from land in the public domain. This meant that water rights could be ac-
quired separately from nghts 1n appunenant land. Unappropriated nonnavigable waters were
free for appropnistion n accordance with the local laws of the fands now constituting the states of
Anzona, Cahforma, Colorado, ldaho, Montana. Nevada., New Mexico, North Dakota, South Da-
kota. Utah, Washingion, and Wyoming. See 43 U.S.C. §§ 321-323 (1976). For the Supreme
Count’s construcuon of the Desen Land Act, sec California Oregon Power Co. v. Beaver Portlund
Cement Co.. 295 U.S. 142 (1935).

4 Ths arucle concerns itsclf only with the 48 continental states.

5 Disunct from the npanan doctnine of reasonable use is the English rule of natural ow,
which gives land owners the sight to have water flow past their lands undiminished in quaniny
and unimpaired in quahty. For discussion of the natural flow doctrine’s origins and application
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Published by History and Scholarship Digital Archives, 1983 1



North Carolina Central Law Review, Vol. 14, No. 1 [1983], Art. 9

RESERVED RIGHTS 99

ies of water® the right to reasonable use of these waters, and a correla-
tive right protecting against any unreasonable use by other riparians
which significantly diminishes the quantity or quality of water.’
There is a different method for determining the water rights of the
federal government on land reserved for federal use.® This method is
known as the reserved rights doctrine. Under this doctrine, when the
federal government reserves land it implicitly reserves the right to di-
vert as much water as is necessary to meet the needs of the land.”

In western states, courts have determined that federal lands should
receive water under the reserved rights doctrine rather than under the

see C MeveRs & A. TARLOCK, WATER RESOURCES MANAGEMENT 53-54 (1971): 5 R. Powitt.
supra note 3. § 7L, See also notes 13-14 infra and accompanying text.

Eight of the appropriation states claim thai the commeon law doctrine of ripanan nghts has
never been a part of their law. These states are Arizona, Colorado. Idaho. Montana, Nevada.
New Mexico, Utah. and Wyoming. See 5 R. POWELL. supra note 3. § 734, at 445-36. For cases
repudiaung the npanan nghts doctnne. see e.g.. Schodde v. Twin Falls Light & Water Co.. 224
U.S. 107 (1912) (involving the water law of 1daho). Metiler v. Ames Realty Co.. 61 Mont. 152, 201
P. 702 (1921).

Nine states follow the Califorma doctrine, a dual system of riparian and appropnation water
nghts These states view a grant of public land as giving the patentee riparian rights. These nghts
are superior to subsequent appropniations, and infenior only to appropriations made while the
land was publically owned. The minc states are Cabifornia, Kansas, Nebraska, North Dakota.
Okliahoma. Oregon, South Dakota, Texas. and Washington. For additional discussion of the
Calhforma doctnne sce. S R. POWELL, supra note 3, § 734, at 445, For cases illustrating the accept-
ance of this dual doctnine. see. ¢.g.. Platt v. Rapid City. 67 S.D. 245, 291 N.W. 600 (1940), Clark v
Allaman, 71 Kan. 206, 80 P. 571 (1905). Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W_ 78}
(1503)

Thas article will not use “niparian™ in the general sense of that term: rather, it will use the term
10 describe the Amencan doctnne of pure reasonable use.

6. The term riparian 1s sometimes wrongly used to refer to the shores of seas or udal lakes
which do not have the character of a watercourse. The proper term n these contexts is™littoral.™
See BLACK'S Law DIcTIONARY 842 (rev. 5th ed. 1979).

1 See generally ReSTATEMENT OF ToORTs §§ 851-854 (1939): 5 R. PoweLL, supre note 3.
§§ 712-718 For discussion of standards courts have used in applying this flexible reasonableness
standard, sce mfra notes 22-26 and accompanying text.

8. Reserved lands are not the same thing as public lands which are subject to private owner-
ship under public land laws such as the Homestead Act of 1862. A clear distincion between
“public lands™ and “reservations™ 1s given in 16 U.S.C. § 796(1), (2) (1982):

($) “public lands™ means such lands and interests in lands owned by the United States as
are subject to private appropriation and disposal under public land laws. It shall not
include “reservations™ as hereinafter defined;

{2) “reservations™ means natural forests, tribal lands embraced within Indian reservations.
military reservations, and other lands and interests in lands owned by the United States
and withdrawn, reserved, or withheld from private appropriation and disposal under the
public land laws; also lands and interests in lands acquired and held for any public
purposes . . . .

9. Much has been written regarding the origins and development of the reserved rights doc-
trine. See, e.g.. F. TRELEASE, FEDERAL-STATE RELATIONS IN WATER Law 104-74 (1971); L.C.
WheATLEY. C. CORKER, T. STETSON & D. REED, STUDY OF THE DEVELOPMENT. MANAGEMENT.
AND Use OF WATER RESOURCES ON THE Pusric LanDs 80-199 (1969); Ranquist. 7he Hinters
Doctrine and How It Grew: Federal Reservation of Rights 1o the Use of Water. 1975 B2Y Y. L.
REV. 639. See also notes 2742 infra and accompanying text. T
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state water systems of prior appropriation.'’ Accordingly. the two sys-
tems have been made compatible so that they can harmoniously co-
exist in the same states.'! Due possibly 10 the smaller amount of feder-
ally reserved lands in riparian states,' the question of whether the re-
served rights doctrine should apply in states adhering to a ripanan
rights system has not been addressed.

This article suggests that the reserved rights doctrine should apply in
riparian states. Section 1 discusses the development and operation of
these two doctrines. Section Il then considers whether reserved rights
should be applied in riparian states, and concludes that the application
would be justified. Finally., Section III confronts the problems that
would arise in making these two systems compatible, and submits pro-
posals for their resolution.

[. THE RIPARIAN AND RESERVED RIGHTS DOCTRINES
A.  The Riparian Rights Doctrine

Rapid industrialization in the castern states and intense competition
for the available water supply made water too precious to justify
America’s continued adherence to England’s riparian doctrine of
natural flow.'* Thus. in the late nineteenth century. most of the castern
states adopted the American rule of reasonable use.'* The American

10 See. e g . Untted States v New Mexico, 438 U.S. 696 (1978). Cappaert v Unmited States,
226 Us 128 (1976), Arwvona sy Cabformia, 373 U S, $46 (1963). Winters v United States, 207 U S
Md (190X

L See generally Mesers, The Colorado River. 19 Stan. L. Riv. 1, 6373 (1966). The two
doctnines have been made companble in four ways  First, the prionty date for federal resersanons
~ the date op which the federal lands were resenved  Private appropnations made before that date
are supenor. whtle later appropnations are subordinate. See Anzona v. Cabifornia, 376 US 330
t1ved)  Second. resenved rghts, unlike state created appropriauve nghts. do not depend on the
actugl diversion of water. See the Anzona v California Master’s Report at 257 The third sule,
an claboraton of the second. 1 that federal reserved nghts are not subject to state laws  The nght
dues not depend on filing or recording the claim with the state water agency. and 1t 1y not subject
o state laws or forferture and abandonment /4 at 261-62. Finally. the guantity of water re-
served by the gosernment 1s the amount necessary to fullill the purpose of the seservation  In
drizong ., tor example, this amount was held to be the amount of water necessary (0 irngate all
ungable land on an Indian reservauon.

12, The federal government has reserved 414,725,000 acres of land 1n the continental United
States, some in cach state. Of this, over ninety percent. or 374,702,000 acres. hies in the seventeen
prior appropriation states. The amount of reserved land in npanan states 1s only 40,023,000 acres.
US. Dip1. oF COMMLRG E—BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THe UNiTED
States 225 (102d ed. 198)).

13 5 R. PoweLL, supra note 3. § 712, at 362-63.

14 /d The states of Georgia. New Jersey. Pennsylvania, and West Virgima sull adhere to
the Enghsh rule. and Maine, Missoun, Mississipps. and South Dakota have followed 1t on occa-
sion See, e.g.. McCausland v. Jarrell, 136 W, Va. 569, 68 S.E.2d 729 (1951): Blanchard v. Baker,
» Me. 233 (1832), Sayles v. City of Mitchell, 66 S.1. 592, 245 'N.W. 390 (1932): Exion v. Glen
Gardner Water Co.. 3 NJ. Misc. 613, 129 A, 255 (1925); Palmer Water Co. v. Lehighton Water
Supply Co. 280 Pa. 492, 124 A, 747 (1929), Ga. Cope ANN. § 105 (1956): Miss. Cone ANN,
§ 595601 (Supp. 1966). See also Agnor. Riparian Rights in Georgia. 18 Ga. B.J. 401 (1956); Note.
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rule modified the natural flow doctrine by allowing the separate trans-
fer of riparian rights and the use of water on nonrparian land, as long
as a riparian owner cannot show actual damage.'* However, the Amer-
ican rule resembles the English rule in that the property right in ripa-
rian waters is tied to the land.'® This means that water generally can be
used only by owners of the land along the water source.'” In addition,
American riparian rights are vested rights and are neither acquired by
use nor lost by disuse.'® In times of shortage, all riparian users share
the available water pro rata.'”

The permissiveness of a riparian’s use is determined by applying the
standard of reasonableness.”” The main categories of reasonableness
that courts use’' are reasonableness of purpose,” of destination,** of

The Law of Navigable Streams in West Virginia. 39 W. Va. L. REv. 73 (1956-1957): Note. 26 Miss
LJ 106 (1959

15 S R. PowtLL, supra note 3. § 712, at 364-66. Under the English natural flow approach,
selling or transterning nipanan rights apart from the land or the water’s use on nonriganan fand 1
never privileged See Roberts v. Mantin, 72 W. Va. 92, 77 S.E. 535 (1913) and Ormerad v
Todmorden Mill Co., 11 Q.B.D. 155 (1883), both proscribing the transfer of riparian water sepa-
rate (rom the land. See afso Atwood v. Llay Main College, | Ch. 444 (1926) (use of water un
nonnpanan land 1s unprivileged). For two cases illustrating the modified Amencan rule. see
Humphrey's Meua Oil Co. v. Arsencaux, 116 Tex. 603. 297 S.W. 225 (1927): Jones v. Portsmouth
Aqueduct, 62 N H 388 (1K83).

16 This propenty nght 1s temporary and usufructuary in nature. The ripanan owner does
not own the water itself. but may only use it as it flows by the land. See C. MEeviks & A
TARLOKCK, swpra note 4, at 52,

Thas pecuhar charactenstic of the property right in riparian water is the basis for the “nasviga-
uon servitude.” which allows the government 10 destroy without compensation certain private
uses of water 1n navigable streams. The common justification for the navigation servitude 1s that
running water 15 incapable of private ownership. See infra note 37 and accompanying text. The
npanan view that water nghts are tied to the land differs from the prior appropriation doctrine.
which determines nights in water irrespective of rights in land. See supra note 3.

17 For the exceptions to this rule, see supra note 15.

18 See. eg.. Calforma Oregon Power Co. v. Beaver Portland Cement Co.. 295 U.S. 142
(1935), United States v Rio Grande Dam & Irrigation Co., 174 U.S. 690 (1899). By contrast,
actual diversion and use of water is cssential to maintain an appropnative claim. See. e.g.. Colo-
rado River Conservauion Dist. v. Rocky Mu Power Co., 158 Colo. 331, 406 P.2d 798 (1965) (ap-
propniation of a mmmum flow of a stream to be left 1n the stream to suppon fish life held invalid.
since actual diversion is essential to an appropriation).

19. PunLic Law Review CoMMISSION, ONE THIRD OF THE NATION's LAND 142 5.3 (1970)
[heremnalter cited as NATION'S LAND]. Appropriation states follow a different procedure in times
of shortage. Appropniators reccive water ahead of all water rights acquired at later dates. and the
carlier appropriations must be satisfied in full before later appropriators can receive any water.
See W. HUTCHINS, SELECTED PROBLEMS IN THE Law OF WATER RIGHTS IN THE WEST 313, 327
(1942). Bur see Sahna Creek lrrigation Co. v. State Engineer, 13 Utah 2d 335, 374 P.2d 24 (1962)
(maximum rights of prior appropriators cannot be satisfied until minimum rights of all subsequent
appropriators are satisfied).

20. The reasonablencess standard was in use by the 1880's. See Red River Roller Mills v.
Wright, 30 Minn. 249, 253-54, 15 N.W. 167, 169 (1883).

21. For other miscellaneous catcgories of reasonableness, see 5 R. PowtLL. supra note 3.
§ 718. See also notes 4447 infra and accompanying text.

22, To satisfy the test of reasonableness, the purpose must be lawful and beneficial 1o the
taker. See 5 R. PowrLL supra note 3, § 713. For a case finding reasonableness of purpose sec

https://archives.law.nccu.edu/ncclr/vol14/iss1/9
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quantity.*® of pollution,** and of alierations in the manner of a stream’s
flow.>*

B. The Reserved Rights Docrrine

The reserved rights doctrine was first enunciated in Winsers v. United
States *’ which enforced the reserved water right for federal Indian res-
ervations. In Arizona v. California,** the United States Supreme Court
extended the doctrine to non-Indian reserved federal lands.®® Later,
Cappaert v. United States® applied reserved rights to groundwater."'

Sencca Consol. Gold Mines Co. v. Great W. Pawer Co.. 209 Cal. 206, 287 P 93 (1930) (water 10
operate a mill 1s a reasonable purpose).

In some instances courts have refused to tind a reasonable purpose. See. e g . Chatficld v Wil
son, 31 Vi 358 (1838) (use harming the planuil for spite held not to be a reasonable purpose),
Sturtevant . Ford, 280 Mass 303, 182 N.E 560 (1932) (use without a demonstrable benetit to the
taker and harmful to the plainuff cannot have a reasonable purpose).

23, Deasions may depend on whether the water will be used on nipanan fand  For clabora.
tion of this standard. see RiSTATEMENT 0F ToRrTs § 843 comments e, [ g (1939). § R Powir,
supra note 3}, at 714,

24. The problem here s determiming cach user’s “fair share.” See. g . Juoerger v Mount
Shasta Power Co.. 214 Cal. 630. 7 P.2d 706 (1932). Half Moon Bay Co. v Cowell, 173 Cal 843,
160 P 675 (1916). For general discussion of reasonable quanuty of use see S R Powi i, wypra
note 3. § 715 This arucle develops a standard for determining reasonable quantty on lederal
reservatons., See infra notes 61-79 and accompanying text

25, Many arcumstances are considered in determining whether a use mcets this test See 3
R PowLLL. supra note 3. § 716.

26 A stream’s flow can be altered by detentions. constructions, backups. and increased ra-
pidity of current See 5 R, PowrLL. supra note 3. § 717, )

27. 207 U S. 564 (1908). The other major case in the early 1900°s mnvolving water nights for
federally owned Indian reservations is United States v Conrad Inv Co., 136 F. 123 (C.C.0D Mont
1907). aff’d 161 F ¥29 (9th Cir. 1908).

The Winters court relied on two privr cases. The fiest was Unated States v. Rio Grande Dam &
Irr, Co.. 174 U S 650 (1899), which prohibited states from destroying the reserved water nghts of
the Unmited States The second case, United States v. Winans. 198 U 8. 371 (1905), based the
enforcement of the seservation doctrine on the power of the United States 10 enter into and en-
force treaties. See U.S ConsT an. 1L § 2. ¢l 2. (The President “shall have Power. by and with
the Advice and Consent of the Senate. 10 make Treaties. provided two thirds of the Scnators
present concur . .7)

While reliance on the treaty making power as a justification for enforcing reserved nghts has
been infrequent. some counts sull refer to 1t on occasion. See. e.g.. United States v. Adair, 47X F
Supp. 336 (D Or. 1979). This anticle. however. will focus on the more commonly given jusutica-
tions for the reserved rights doctrine. See infra note 34-42 and accompanying text.

28 373 U.S. 536 (1963). The Supreme Court’s only reserved rights decision between 3 iavers
and Arizona was United States v. Powers. 305 U.S. 527 (1939). which followed the Himere
doctnine.

29. In the Arizonu decision the right to reserved water was recogmized for Lake Mcad Na-
uonal Recreation Area. Havasu Lake Wildlife Refuge. Imperial National Wildhfe Refuge. and
Gila Nauonal Forest. Unti) this opinion. there was disagreement over whether the reservation
doctrine was “a special quirk of Indian water law,” Trelease, Federal Reserved Water Rights Since
PLLRC. 54 Den. L.J. 473, 475 (1977). The speculation was increased by the Court’s apparent
expansion of the reserved rights doctnine in FPC v. Orcgon. 349 U S. 435 (1955) (federal govern-
meat has the nght under the property clause o license a dam built on reserved land. without state
concurrence). The Arizona decision finally ended the debate cight years after £PC v Oregon.

30. 426 U.S. 128 (1976).
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The Court’s most recent reserved rights decision, Unired Siates v. New
Mexico.,** examined the scope of reserved water rights and held that
reserved water is available only to the extent it is needed to accomplish
the original purpose of the land's withdrawal.??

The Supreme Court has offered two justifications for imposing re-
served rights.™ First, the commerce clause.>® the source of federal
power over navigable waters,*® authorizes Congress to impair or ac-
quire private water rights without compensation.’” With the modern

31 1a Cappaeri. the removal of underground water for agricultural purposes was himited
because the pumping was decreasing the water level of a pool in Devil's Hole Nauonal Monu-
ment. thus threatening an endangered species of ish. The Court justified its decision by poinung
out the close cychical relationship between groundwater and surface water. For an explanation of
thes interrelationship. sce 1| WaTER AND WaTER RiGHTS § 2.4 (R. Clark ed. 1967).

32 438 US. 696 (1978).

3} The ssuc 1n ¥ew Mewco was what quantity of water the United States had reserved in
creating national forests The Cournt decided that water was reserved only to accomplish the pur-
pose of the forest, which was only “to preserve the timber or to sccure tavorable water flows ™ /7
at 71X

3 While the justitications for smposing reserved nights have been given in cases dealing with
the water law of appropnation states. these justifications are equally useful in justifying the exer-
une of reserved rights in nipanian states

A third justticaiion. the treaty making power. has also been offered. See supra note 27 A
tourth possible authonzation tor reserved water nghts is found in the general welfare clause  See

US Const ant L § 8¢l 1 ("The Congress shall have Power to . . . provide for the . . general
Weltare of the Umited States. . ™) This clause was relied on 1n lvanhoe Irngaton Dist. v

McCracken. 357 U 8. 275 (1958), which upheld the power of Congress to acquire water for fedceral
lands 1n the absence of competing state powers.

The necessary and proper clause has been suggested as a fifth source of Congress” power (o
acquere water nights for reserved lands, See U.S. ConsT. art, L. § & cl. 18 (granung Congress
power to “make all Laws which shall be necessary and proper tor carrying nto Execution
Powers vesied by this Constitution in the Government of the United States. . ..") The Court has
viewed this clause as authonzing Congress to acquire property in the exercise of another constitu-
tonal power See. ¢ g . Umited States v Gettysburg Elec. Ry.. 160 U.S. 668 (1896) (condemnation
of Geuyshurg battlefield).

The latter theee rationales for the exercise of the reserved rights powers have been explored only
in a few isolated instances. and for this reason will not be further dealt with in this article.

35 US Const ant 1 §8 <1 3 (Congress shall have power “To regulate Commerce
among the several States. . ™)

36. Commerce was first held to comprehend navigatuion in Gibbons v. Ogden, 22 US. (v
Wheat ) | (1824).

37, This s known as the federal navigation servitude. See generally: 5 R. POWELL. supra note
3. § 72).1. The navigation servitude is the right of the federal government under the commerce
clause 1o compel the removal of any obstruction to navigation without paying “just compensa-
ton™ as ordinanly required by the fifth amendment. /d. For further analysis of the doctrine, see
Morrcale, Federal Power in Western Warers: The Navigation Power and the Rule of No Compensa-
non. 3 Nat. REs. J. 1 (1963); Note. Effecs of the Navigation Servitude on Land Reclamation. 2
Corunm. J.L. & Soc. Pross. 75 (1966).

The scope of the servitude was interpreted by the Supreme Court in United States v. Rands. 389
U S 121 (1967) (barring compensation for the valuc of land as a pont site when riparian land is
taken by the federal government). The major problem with the navigation servitude is that its
broad construction constitutes a serious cloud upon the title of many pieces of real property near
water. Whenever the servitude could conceivably be held applicable by the cournts, attorneys and
utle companies refuse to certify marketadle titles. This seriously impedes the development of
areas affected by the servitude. See 5 R. POWELL supra note 3. § 723.1.
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extension of the scope of the commerce clause. Congress’ power to reg-
ulate commerce on waterways has become extremely broad. Regula-
tions under the commerce clause have been upheld when the navigable
capacity of a waterway is affected.™ when interstate commerce is af-
fected.” or when the regulation is imposed for a valid noncommercial
reason.*

The second source of power for reserved water rights is the Constitu-
tion’s property clause.*' Under this clause. Congress is given unlimited
authority to regulate the use of federal lands. including the power 10
acquire the water necessary to the beneficial use of these lands.**

II. THE QUESTION OF APPLYING RESERVED
RIGHTS IN RIPARIAN STATES

It is unclear whether the Supreme Court has ever intended that the
reserved rights doctrine should apply in riparian states. There is evi-
dence that the attorneys for the government in Himers felt that what
was reserved to the government ‘vas simply a riparian right.** This scce-

38, Couns have allowed Congress to exercine its commerce power over nonnavigable tribuia-
nes of navigable waterways. and over nivers actually navigable in their natural state. although
presently incapable of use for commierce See C MIviks & A TaRLOC R wipra note S, at 220
See generally: Economy Light & Power Co v, United States. 256 US 113123 (1921), € Do
i, T. Kaveer & PO Maritin, Nore on Navigabilits and 1rs Uses, in Propgyy 304009 (1974)

39 The Modern Commerce Clause doctrine permits Congress to regulate any actinaty which
allects interstate commerce alone or in the sggregate. This has meant that Congress has power
under the commerce clause to regulate nearly all aspects of the interrelated Amencan cconomy
For general discussions of the Supreme Court’s development of this doctnne. see Stern, Jhe Con
merce Clause and the Nutonal Economy 1954-46 (pts 1 & 2). 59 Harv. L Riv 648, 803 (1930), L
TRrIst, AMIERICAN CONSTITUTIONAL Law §§ 5.4-56 (1978)

Since Gibbons v. Ogden, 22 US (Wheat ) 1 (1824). the broadest construchions of this power
have been given in Wickard v Filbum, 317 U.S 111 (1942) (upholding regulation ot wheat grown
solely for home consumption on the grounds that in the aggregate this class of actinaty could effect
the terstate market). and in Perez v United States. 402 US 146 (1971 (Congress ¢an criminal-
1e & loanshark’s activiies without demonstrating any nterstate nexus)

40 Another ine of commerce clause cases has authonized Congress to regulate interstate
commerce for reasons unrelated to navigation or commerce  For example. Congress has attacked
activities disfavared for noncommeraal reasons by imposing “protectine conditiony”™ on the privi-
lege of enpaging in commerce See L. TRt supre note 39, at 5-6 Landmark cases 1 this area
include Champion v. Ames, 18K U.S. 321 (1903) (legislation banning interstate transportation of
lottery uckets 15 constitutional). and United States v. Darby. 312 U.S 100 (1941) (Congress can
prohibit interstate commerce of goods made by employees whose wages and hours do not comply
with the Fasr Labor Standards Act).

41 US Const. ant. 1V, § 3. cl. 2 ("Congress shall have Power to dispose of and muke si)
ncedful Rules and Regulations respectuing the Terntory or other Property belunging to the United
States . .7)

42. See C MEYLRS & A TARLOCK, supra note 5, at 226. For cases relying on the properiy
clause as authonizauon for invoking the reserved nghts doctrine see Arizona v Cabifornia. 373
U S. 546 (1963) and Cappaert v. United States, 426 U.S. 128 (1976). .

The propeny clausc 1s also the basis for federal sale of water gencrated clectnic poner at federal
dams. See Ashwander v. Tennessee Valley Authonty. 297 U S. 284, 330 (1936)

43 In the brief which the government filed before the Supreme Court in Winters v Unned
States. 207 U S. 564 (1908). the attorneys stated that “the theory of the bl of complaint
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tion considers how the water needs of government lands would be
served if the federal government was treated as an ordinary riparian.
and concludes that the consequences would be serious enough to the
federal government to justify the application of reserved rights in ripa-
rian states.

A. The Amount of Water Available to Federal Reserved Lands Under
the Riparian Doctrine

As is the case with all riparian users. the federal government's water
use would have to meet the reasonableness standard. Beyond the gen-
eral reasonableness categories.*® certain factors affect the amount of
water that can be used in specific instances. One factor that can be
mstrumental in determining the reasonableness of the use 1s the social
value of the use itself** The interests of the federal government could
depend on the social value that courts attach to the use of water on
reserved lands. 1f the courts consistently gave the federal government
complete discretion and held that any water use on federal reservations
was necessarily of great social value. the interests of the federal govern-
ment would be well protected. However. the social value standard i~
highly flexible, and courts have held widely differing views on the so-
cial values of various uses.* Thus. the courts could be expected to
view the social value of some water uses made on federal lands as in-
ferior to some private uses.

If the federal government was treated as an ordinary riparian. it
would also be forced to share water pro rata with other riparians whose
uses were of equivalent or greater social value. This would mean that
in certain circumstances the federal government would not be able to
have the amount of water it desired. even for uses which the state

that the Juainine of niparian nghts prevails an Montana.”™ Brief tor Defendant at 12 See alver
Kicchel & Green, Ripurian Kights Resoured  Legal Basis for Federal Instream Flow Righes. 16
Nar Risavrers J 989 (1976).

The briet alwo quoted extensively trom Justice Brewer™s decision in United States v. Rio Grande
Dam and Irrgation Co . 173 U'S 690 (1898). which argued that the nght reserved w the Unied
States was 3 npanan nght. Justice Brewer further stated that the state could not destroy the night
of the tederal government to the continued low of 1ts ripanan waters as necessary for the benefi-
cial use ot gorvernment propeny. /d at 703-04

43 See wupra notes 21-26 and accompanying text

45 Rissatesint o Torts § 853 comments ¢. d. ¢ (1939).

46 SR Powitt, wpra note 3. § 713, at 369-70. If cases always involved clearcut extremes.
such as use by 3 hospital competing with use for an illegal still. courts would probably all agree on
the socusl value of contheting uses /. But cases are rarely so simple. and courts often disagree
In Penasylvania. for example. the social value of coal mining has been held to be of greater social
value than water use Jor domestic purposes. PennsyIvansa Coal Co. v. Sanderson, 133 Pa 126, 6
A 453 (18x0) The majonty of counts would reject this assessment of the competing social values
See. e g . Stamtord Extr Mfg Co v. Stamford Rolling Mills, 101 Conn 310, 125 A 623 (1923).
Parker v Amerncan Woolen Co. 195 Mass S91. X1 N.E. 368 (1907).
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courts viewed as having great social value.*’

B. The Federal Government as an Ordinary Riparian—The Conflicts

Requiring the federal government to comply with state water law in
riparian states would not cause some of the problems which compli-
ance with state water law would cause in appropriation states. Most
importantly, the federal government would not have to worry about
acquiring advantageous early priority dates vis-a-vis state determined
priorities.* This is because all riparian landowners on a watercourse
have equal rights respecting the use of water, regardless of the date on
which they acquired the land or first made use of the water.*

A second fundamental conflict that would not arise involves the issue
of quantity. The quantity of water included within an appropriative
right is limited,*® while federal reserved rights involve an indefinite
quantity of water®' thus creating a problem when these two systems are
combined. By contrast. federal needs could arguably be satisfied by
riparian law since quantity is determined by the flexible reasonableness
standard.**

In spite of the above indications that the water needs of federal lands
could be adequately met by the riparian doctrine, there is reason to
believe that water rights of federally reserved lands could be severely

47 For example, wrngation i held o be a use of great soaa! value in npanan states  See,
eg . Doremus v City of Paterson, 65 N.J. Eq 711, 55 A. 304 (1903): Ulbncht v. Eufaula Water
Co. 86 Ala 587, 6 So 78 (1889), Gallett v. Johnson, 30 Conn 180 (1861); Blunchard v Baker. &
Me 253 (1832) Yet the amount of water available to irnigate Indian reservations could be vastly
different in an appropniation state than 1n a nipanan state. Since all npanans wishing toirmgate
would share the supply on the basis of panty. the quanuty of water avalable to the Indian would
shrink as more parcels of land along the river. ripanan to the reservation, were patented out 10
private ownership  See Mcyers. supra note 11. at 68.

48 NATION'S Lanp. supro note 19, at 144, In prior appropriation states, admyinistrative bod-
1es determine the nghts of claimants 1o water. See § R. POWLLL, supru note 3. § 734, ) Criswa v,
supra note 1. at 300 In times of shonage. the nghts of claimanis depend on the dates when their
respective rights were acquired. Each appropniator is entitled 1o receive his or her full appropna-
uon of water before appropnators with later prionties become entitled to any water at all /o

49. See generally C. MeYers & A. TARLOCK, supra note S, at 52: J. CRiubt 1. supra note 1. at
299

50. Two factors hmit the quanuty of water thai can be appropriated. The first s the require-
ment that a maximum quantty be stated in both the permit application and the permit isclf See
S R PowkLL, supra note 3. § 735, at 451. Second. the appropriator can take only the quantity of
water first appropriated, with the exception that amounts that are both within the scope of the
oniginal intent and used within a reasonable ume may also be included. See. e.g.. Haght v. Cos-
tanich. 184 Cal. 426, 194 P. 26 (1920); Becker v. Marble Creek Irngation Co.. 15 Utah 225,49 P,
892 (1897). For other restrictions which imit the amount of appropriations 16 some states. see $
R. POWELL supra note 3, § 735.

Sk See NATION'S LAND, supra note 19, at 142,

52. Factors which courts in riparian states have used 10 determine the reasonableness of the
quantity used include: (1) the size of the ripanan land fronting on the siream: (2) the size of the
stream. and (3) the number and kinds of users on the stream. C. MEYLRS & A. TARLOCK, supra
note 5. at 56.
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endangered if the federal government was treated as an ordinary ripa-
rian. Perhaps the foremost concern is that some important federal
water uses, such as recreation or sustaining fish and wildlife. have low
preferences vis-a-vis other uses recognized by state law.*

A second concern is that no riparian user can use to the extent of
depriving other riparians of an equal opportunity to use.* Thus. if the
federal lands needed an amount of water so great that use by other
riparians would be encumbered or prevented. the needs of the federal
government could not be fully satisfied.

Finally. acceptance of a state’s riparian laws for a number of years
could be interpreted as a waiver of a claim for the use of a greater
amount of water than that recognized by a state.** Therefore. if the
government was not awarded the water it nceded under riparian law. it
could be barred from ever exercising its reserved rights.

To date, few federal rights have been adjudicated under the reserved
rights doctrine.*® This could soon change drastically. Since the Arizonu
decision, some federal agencies have indicated that they will rely on
reserved rights rather than complying with state water laws.*” and other
federal agencies could follow suit.** Most of the current concern re-
lates 1o potential problems rather than current controversies. However,
the future impact on riparian users of the exercising of reserved rights
could be major and should not be ignored.*

III. MAKING RIPARIAN RIGHTS AND
RESERVED RIGHTS COMPATIBLE

In light of the inadequate treatment that the federal government
could receive under the water laws of riparian states, the reserved rights
doctrine should be applied in states adhering to a riparian rights sys-

53 NanoN's LaND, supro note 19, at 136. See generally Waener, Federal Reserved Buter
Righits and Therr Relanonship 10 Appropriaiive Rights in the Western Stutes. 15 Rocny M, Min
L Inst 399, 410-11 (1969).

54 RestATrMENT OF TORTS. ch. 41 (1939). This 1s a corollary of the rule that all npanans
have equal nghts to the use of water. See J. CRIBBET, supra note 1. at 299,

55 This s a vanauon of the argument that acquisiton of a state appropriative night by the
tederal government has the effect of waiving reservation rights to additonal water. Nations
LAy, supra note 19, at 144,

56. See Cotket. Federal-State Relarions in Water Rights Adpmdication and Adnumstranon. |17
Rouny MrN. Mis. L. INST. 579, 584 (1972).

57. Two of these agencies are the Forest Service and the military depaniments. See NaTION'S
Lanb. supra note 19, at 144,

58. For example. the policy of the Natonal Park Service is still one of comphance with state
laws, but whether this will continue is uncertain. /d

The state laws that the federal agencies have decided not to follow are the laws of appropriation
stales. However, if these agencies could successfully resist enforcement of the water laws in appro-
pnation states, 1t follows that they could do likewise 1n ripanan states.

59. See NATION'S LAND, supra note 19, at 134,

https://archives.law.nccu.edu/ncclr/vol14/iss1/9

10



Robb: Applying the Reserved Rights Doctrine in Riparian States

108 NORTH CAROLINA CENTRAL LAW JOURNAL

tem. Federal water rights on reserved lands should be determined by
the reserved rights doctrine rather than by state law. However. a
number of issues will have to be resolved in order to make these two
systems compatible. This section identifies three of these issues® and
offers proposals for their resolu:ion.

A. The Problem of Quantification

The first problem in joining the riparian doctrine and the reserved
rights doctrine into one coherent system of water law is the need to
quantify federal reserved rights. The present uncertainty discourages
the development of industry, agriculture, and other uses by riparian
claimants.®' In addition, this uncertainty impedes future planning and
development.®?

The National Water Commission®® has recommended that the
amounts of water required for presently reserved lands be formally es-
tablished and that future reservations be required to quantify their
water requirements at the time of their reservation.” To achieve this
objective. a standard will have to be established. Governmental bodies
must determine whether reserved water should be available only for
the uses contemplated at the time of the reservation.®® for the present

60 Two minor isues anvolving reserved nights that would also have to be resolved are
whether these nights are transferable by sale or otherwise, and whether the reserved nght can
change 1t the use changes. The Mat.er in Anizona v Cahformia suggested that nothing 1n his
decree furbade the transfer of reserved water separate from land. Master’s Report. supra note 11,
a1 265-66  However. the Supreme Court has fatled 10 address the transferability issue See Mey-
ers. supra note 11 at 71

The change of use suc was addressed 1n United States v. New Mexico, 438 U.S. 696 (1978),
which held that water may be resened only 10 the extent necessary 1o accomplish the onginal
purpose of the land withdrawal /4 ar 718 No addimonal water s reserved of the governmen
later expands the use of the wathdrawn land /o at 713 See also notes 65-72 mnfra and accompa-
avng text

6l Note. | Praposal for the Quantipeation of Reserved Indan Buter Righes. 713 Coresy L
Riv 1299, 1304 (1974) See alse S R Powtit. supra note 3. § 723.), at 4129,

62 /Jd See alse NaATION'S Lasp, supre note 19, at 143, Investors are unwalling to sk money
tor development without assurance that sufficient water will be avaslable to meet the develop-
ment’s needs

The potential scope of this problem s arguably greater 1n states adherning to the npanan doc-
trine than in prior appropniation states. In the latter. vnly subsequent claimants under state luw
rsk losing their water nights in reserved federal lands with earhier prionity dates. Under nipanan
law, all users are cqual. regardless of when they acquired title to the ripanan land or tirst made
use of the water  See § R. POWLLL. supra note 3. § 711, Thus. 1n niparian states the nights of all
users of the wawer source would be atlected by fu.ure exercise of the reserved water right.

63 The Natonal Water Commission was created by Congress in 1969. Pub. L. No, 90-515,
K2 Stat 868 (1969). The purpose of the Commission was to study major national water problems
and make policy recominendations relatsve to public land policy. The Commission made 1 ree-
ommendations in the report. NaT1oN's Lann, supra note 19.

64 NATION'S LaAND, supra note 19, at 146-47.

65 This standard was applied in Arizona v California, 373 U.S. 546 (1963) The Master’s
standard for fivng the quantity of water reserved for the Indians on the reservation was arrigable
acreage  Thas finding was justified by the purpose of creating the Indian reservation which was 10
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needs of the reservation.*® or for any new uses which may develop.®’
The standard suggested by this article is the contemplated use standard.
This standard is the current favorite of the Supreme Court.** and it is
most favorable to the interests of riparians whose water is taken by
government reservations.®”

The federal government should not be forced to quantify its claims
immediately or for all time, since this would pressure federal officials
into inflating claims.™ Uncertainty and panic can be best avoided if a
procedure is developed for the federal government to revise its reserved
water needs on a periodic basis. The pertinent recommendation of the
National Land Commission” and the system currently used by the

teach the Indians to live 1n a stable. agnicultural soctety rather than a nomadic one. This theoren-
cally would prepare them for hfe 1n a white dominated society. Masi>r's Report. supra note 1), at
265-66. The Ariz0na Court declared that the “contemplated uses™ standard should alse be applied
t other federally reserved lands such as natonal forests and recreation areas. 373 U.S. at 601
Furthcrmore. the Count specifically rejected the argument that the amount of water reserved be
determined by future needs which could develop /7o

The contemplated uses standard was also the basis for the Court's decision 1n Unrred States s
New Meuco

66. This standard may have been the basis for the decision 1n Wanters v. United States, 207
US 564 (1908). The Minters count sustained a decree awarding the Indians 5,000 miners’ inches.
giving no explanation how this figure was reached. The most hikely theory 1s that this was simply
the amount that the Indians were using at the time. 207 U.S. at 577.

Some commentators view the present nceds standard as the most pracucal one to be used lor
Indian reservauons. These commentators feel that with more Indians leaving the reservations.
tuture needs are not likely 1o increase. See, e.g.. Note. supra note 61, a1 1313-14. For cases in
support of this view, see, ¢ g . United States v Ahtanum Irngatuon Dist, 236 F.2d 321 (9th Cir
1956). cert. demed. 352 U'S 9K (1957), United States v. Walker River Irnigation Dist.. 104 F.2d
334 (9th Cir. 1939)

The strongest argument against this pusition 1s that the Indians® present water requirements ase
aruficially tow. for many reasons. including past inadequate representation by the government of
Indian interests. and interagency conflicts. See Note, supra note 61, at 1305-09,

67 Untted States v Conrad Inv Co. 156 F. 123 (C.C.D. Mont. 1907), aff’d. 161 F. 829 (9th
Cie 1908), decided immediately after Hinsers. measured the amount reserved for Indian reserva-
tons 1n terms of present and future nceds. The amount prescntly allowable was fixed. and the
decree was lelt open for modifications as needs increased. While 1deal for the Indians. this ar-
rangement causes great uncertainty among other users in the watershed. Meyers, supra note 11, at
0

Commentators have argued that since the purpose of Indian reservations is 1o change the In-
dian’s way of hfe to Bt in with the white dominated society. the reserved waler uses must be
flexble. For example. the Indian’s reservations should be kept 1n step with the general dechne of
agnculture in the western states and the corresponding increase of tourist and municipal uses. See
Note. supra note 61. at 1316. Comment. Federal Reserved Rights in Waier: The Problem of Quant-
Sicaton. 9 Tixas Tra L. Rev. 89, 103-09 (1977).

68. Sece the discusmon of L'mited Sitates v. New Mexico. supro notes 32-33 and accompanying

69. See infra notes 88-89 and accompanying text.

70. Comment, supra note 67, at 108,

71. The Commission recommended legistation to:
Provide a reasonable penod of ume within which federal land agencies must ascertain and
give public nouce of their projected water requirements for the next 40 years for reserved
arcas. and forbid the assertion of a rescrvation claim for any quantity or use not ncluded
within such public notice
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Forest Service” could be used as models in formulating this procedure.

Another more technical problem involved in quantifying federal
claims is determining when the reserved rights should be measured.
For example, if irrigable acreage is the standard to quantify the water
rights reserved for Indian reservations, the date on which the amount
of irrigable acreage is measured could prove crucial. Due to modern
technology. much more land can be irngated today than was possible
when most reservations were created.”

A third question is which governmental bodies should supervise and
enforce the quantification of the federal government’s claims in re-
served waters. Enforcement should be on the federal level in order to
insure uniformity and to avoid resolution in state forums which are
unreceptive to federal claims.” Both the Congress and the courts have
been unable in the past to create a com;)rchensive policy for resolving
reserved rights with state water laws.’”® However. as the National
Water Commission and commentators have concluded. the uncertainty
of the reserved rights doctrine can vest be dispelled by congressional
legislation.™

Finally. a procedure for resolving conflicts which might occur in the
process of quantification must be defined. The National Water Com-
mission has suggested that this function be performed either by the
courts or by administrative agencies.”” While judicial attempts to deal
with the reserved rights problem have not met with success in the

Napony Lasp, supra note 19, at 147,

72 The Forest Service manual now requires that the Forest Service annually report ats
claims for current and foseseeable water requirements 1o state water officials. The service 1s to uxe
caution in claiming reserved rights in water currently being used by private individuals 1n compli-
ance with state water laws. U.S. DrpT. OF AGRICULTURL, FOREST Strvice Masuar, Tt
2500 -WAIURSHLD MANAGEMENT §§ 2541, 2543 (1974),

73 For insance, the exient of irngaton has been physically incressed with modern pumps
and sponkler sxstems  Also. new equipment 1s capable of ulling soil formerly not conudered
arable See Pnice v Weatherford. /ndiun Water Rights in Theory and FPractice: Navago Evperience
in the Colorade River Basin, 30 Law & ConTeMp. Pro®s. 97, 106-07 (1976).

7. See supra note 53 and accompanying text.

75 Legislauive proposals that Congress clanfy the reservation docirine huve been the subject
of many recent bills, but Congress has been unable to take any action. See. e.g. . the oss Bidl. S
25, 92d Cong.. Ist Sess. (1971): the Hosmer Bill. H.R. 2312, 92d Cong.. Ist Seas. (1971), and the
Auche! Bill. S. 1636, 89th Cong.. Ist Sess. (1965). The first iwo are verbaum renterations of the
Auchel 8. which 1 itself a moderate version of the Barret Bid/, S. 863, Rath Cong.. 2d Sess,
(1956) For an excellent discussion of attempts to pass legislation prior to 1966, sece Morreale.
Federal-State Conflicts Over Western Waters—dA Decade of Attempted “Clarifving Legislation,” 20
Rutaikrs L. Riv. 423 (1966).

Sumilarly. the courty have faced the reserved rights issue repeatedly. but have never come forth
with 4 final comprehensive doctrine. See supra notes 27-33 and accompanying text.

76. NATION'S LaND. supra note 19, at 144; Meyers. supra note 11, at 73,

77. The Commassion recommends legislation 1o “establish a procedure for administratise or
Judicsal deteemination of the reasonableness of the quantity claimed. or the validity of the pro-
pased use under present law.” NaTIoN's LAND. supra note 19, at 144,
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past,” this could change if the courts had some comprehensive legisla-
tion to follow. Both Congress and the courts have demonstrated a de-
sire to quantify reserved rights. Continued determination combined
with encouragement from commentators’ and governmental officials
can bring about the realization of a workable quantification procedure.

B. The Problem of Compensation

There is fear among water users in riparian states that if reserved
rights were enforced, vested riparian rights would be taken without
compensation. There is little question that the federal government has
the power to take riparian rights without compensating the displaced
riparians. The power is derived from the navigation servitude. as justi-
fied by the commerce clause.*® The possibility that such takings could
occur is the source of much uncertainty and anxiety and is viewed as
the principal vice of the reserved rights doctrine in the eyes of riparian
users."!

This article adopts the National Water Commission’s recommenda-
tion that ““as a matter of fairness and equity. it is appropriate to com-
pensate holders of vested state water rights whose uses are curtailed
through federal reliance on the implied reservation doctrine.”** This
could be done either for all ripanan users or for all riparian users
whose water rights had vested before they had notice of the existence of
the implied reserved right.*?

Compensation is desirable for three reasons. First, it would elimi-
nate a great problem in resolving the riparian rights doctrine with the
reserved rights doctrine. Second. the costs to the government would be
relatively low and could be borne by federal taxpayers rather than the
affected individual users.*® Finally, Congress has traditionally com-
pensated holders of vested state water rights when their usage is inter-
fered with by authorized federal projects, such as the Reclamation Act
of 1902** and the Federal Power Act of 1920.* In the words of the
National Water Commission, there is “no reason for a different policy

18 Id

9 M

80  See supra note 37 and accompanying text.

81 NaTION'S LAND, supra note 19. at 149.

%2. /d.

83. The Nauonal Water Commission suggested that appropriators whose interest had vested
prior to the Arizona decision should be compensated since prior to this decision no waler user
could have been on actual or constructive notice of the government's rescrved right. /4. In apply-
1.8 this notice concept 1o riparian users, the date of the Arizona decision is probably not an appro-
pnate date of constructive notice, since the Court did not expressly state that the reserved rights
docinine would apply in riparian states.

84. NATION'S LAND, supra note 19, at 149,

85. 43 U.S.C. §§ 371-375 (1976 & Supp. V 1981).

86. 16 /. §§ 791-825 (1982).
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where public land programs are involved.™*’

C. How the Riparian Doctrine and the Reserved Rights Docirine
Would Limit Each Other

The reserved rights doctrine and the riparian doctrine would con-
tinue as independent systems for determining water rights. However,
the fact that they would be applied in the same states would mean that
each would have to make certain concessions to the other. A number
of these concessions are discussed above. Additional policies would
have 10 be made with respect to how these two doctrines would limit
each other.

As an independent system. reserved rights would not be limited by
the riparian rule that water use by one cannot significantly diminish the
quantity or quality of water available to another.*® The possibility of
depriving riparians of water would be less troublesome due to the fact
that affected riparians would be compensated for the taking of their
water rights. The quantities reserved would be narrowly confined to
the purpose served by the withdrawal.¥® meaning that the possibility of
depriving riparian users would be minimized. If water should be
needed for reserved lands in excess of the quantity reserved. the federal
government could seek to satisfy this need by submitting to the state’s
riparian laws. This policy has recently been suggested by the Supreme
Court.™

IV. CoNcCLUSION

The reserved rights doctrine and the riparian rights doctrine have not
yet met in a direct confrontation. However, there is reason 1o believe
that someday such a conflict will occur. It is, therefore. desirable 10
examine the compatibility of these two doctrines before a crisis situa-
tion develops. This article has proposed that the reserved rights doc-
trine should be applied in riparian states. While problems would
inevitably arise in making these two doctrines compatible. these
problems can be resolved with the help of Congress and the courts.
The result would be a coherent and beneficial water policy for the east-
ern half of the United States.

87 h.\TlO\s LA\D supra note 19, at 148,

88, /d a1 149,

89, See supra notes 61-79 and accompamxng text, See also Meyers, supra note 11, at 73

90. In the New Mfexrco deaision the Court suggested that when rescrved water 1» unasailable,
federal agencics must abide by state water law and acquire water nights in the same way as any
other public or private appropri:uor. 438 U.S. at 701-03
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