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PROLOGUE

This is a na-er about real prouerty security transactions in the State of

Georgia. The cast of characters, however, includes not only the mm4gage, for

two tynes of security instruments are in common use in that state. Besides

mortgages -- instruments which "clearly indicate the creation of a lien, specify

the debt to secure which it is given, and the oroperty upon which it is to take

effect" -- there are deeds conveying absolute title for the Durpose of security,

but accomoanied by a separate bond for reconveyance. There a mortgage is used,

the common law rule that legal title passes to the mortgagee is not followed.

Instead, legal title is held to remain in the mortgago-.

of the mortgagee is created. As a consequence, the Get

mortgagor has such an interest as can be sold under execution, the purchaser tal-

the property subject to the lien of the mo '

parently beyond the reach of an execution.

Thus, although the right of redemption remaining after legal title has been

vested in another for security is still not subject to levy in Georgia, judgment

creditors in Georgia aopear to be in the same position as judgment creditors in

"title" theory states when the property levied uson is mortgaged either by or to

their debtors.

This apoarently anachronistic device, the security deed, is peculiar to

Ga. Code mn., sec. 7

2
Sims v. Jones, 158 Ga. 384, 123 S.E. 614 (1924); Ga. Code Ann., Sec. 67-101.

Missouri Real Estate and Loan Co. v. Gibson, 282 Mo. 75, 220 S.w. 675 (1920).

Robinson v. Clifton, 36 Ga. App. 188, 136 S.E. 90 (1926).

5 1 Jones, Mortgages (8th ed., 1928) sec. 354.
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frequently used in Georgia real property security transactions than a mortgage,

and it is "not a mortgage" by Georgia law. 6 hen this means of security is used,

legal title nasses to the creditor -- grantee.7 However, for recording purposes,

inter alia, the security deed is treated as a mortgage. Ga. Code Ann., sec. 67-

1305, provides that such deeds are postooned to all liens obtained prior to re-

cordation. Though the debtor-grantor has an interest which he can sell or

mortgage, he does not have an interest which can be levied unon.T However, there

does not have to be a reconveyance to the debtor to restore such an interest to

him; mere payment of the debt is sufficient.11 Further, the interest of a grantee

in a security deed, unlike that of a mortgagee in Georgia, can be sold under exe-

12
cution.

The security deed has been said to be a "higher and better security" than a

mortgage.13 In Bennett Lumber Co. v. Martin,14 some of its advantages are pointed

out: the grantee's security title is sunerior to the right of the debtorts wife

to dower and the right of his family to a year's support; no homestead can be

set aside; unrecorded material men's liens are cut off. Also, the grantee in a

6 Ga. Code Ann., sec. 67-1301, is statutory recognition of this device. See
Smith.

West v. Bennett, 59 Ga. 507 (1877); Royal v. Edinburgh-American Land Mortgage
Co., Ltd., 143 Ga. 347, 348, 85 S.E. 190 (1915).

8
Williams v. Fov Mf_ . Co., 111 Ga. 856, 36 S.E. 927 (1900).

Citizens Bank of Moultrie v. Taylor, 155 Ga. 416, 117 S.E. 247 (1923).

10 Moss v. Stokeley, 107 Ga. 233, 33 S.E. 61 (1899).

11 Citizens Mercantile Co. v. Eason, 158 Ga. 604, 123 S.E. 883 (1924).

12 Parrott v. Baker, 82 Ga. 364, 9 S.E. 1068 (1889); Duke v. Ayers, 163 Ga.
444, 136 S.E. 410 (1927).

13 Bleckley, J., in Gibson v. Hough and Sons, 60 Ga. 588 (1878).

14 132 Ga. 491, 64 S.E. 484 (1909).
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15 16
security deed is entitled to oossession after default., while a mortgagee is not.

While there is no obvious advantage in respect to foreclosure, it is accomplished

by this novel method: the grantee reduces his claim to judgment, reconveys the

17
property to the grantor, and then levies an execution on it. The reconveyance

outs title in the debtor only for the puruose of levy and sale, and except for

such ourpose is declared to be a "mere escrow." Liens of third parties, there-

fore, do not attach.18

Other than the differences aforementioned, the security deed in Georgia has

substantially the same legal effects as the mortgage in Georgia; and the following

material will be treated in a fashion consistent with that conclusion.

I.

TO WHAT EXTENT, IF ANY, NAY THE MORTGAGEE REACH THE RENJTS AiD PROFITS OF THE
MORTGAGED PROPERTY DENDTNG FORECLOSURE OF HIS LIEN? AND, WHAT MEANS MAY HE EMPLOY
TO DC SO?

Generally soeaking, the nerson who holds the right to possession of the

mortgaged land is entitled to the rents and orofits therefrom. In Georgia, such

person is most usually the mortgagor because Georgia is a lien theory state. 1 9

Thus, a mortgage in Georgia is only security for a debt, and passes no title. 20

The mortgagor holds the title until dispossession by foreclosure; hence the rents,

orofits and issues are the mortgagor's, and are not embraced or covered by the

15
Thaxton v. Roberts, 66 Ga. 704 (1881).

16 Elfe v. Cole, 26 Ga. 197 (1858).

17 Ga. Code Ann., sec. 67-1501.

18 Carlton v. Reeves, 157 Ga. 602, 122 S.E. 320 (1924).

19 Vason v. Ball, 56 Ga. 268 (1876).

20
Ga. Code Ann., sec. 67-101. See Alrooa Corn. v. Goldstein, 69 Ga. App.
168, 25 S.E. 2d 116 (1943).
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mortgage, unless expressly stioulated for in the mortgage.21 Even where income

accrues from property while in the hands of a receiver, a mortgagee out of pos-
22 -

session has no better lien on such income.

In Penn. M7utual Life Ins. Co. v. Larsen,~ the owner of nroperty, before

entry by the holder of a security deed, assigned a rent note to the appellee, an

attorney, in satisfaction of his fee for handling an action by the owner-grantor

to enjoin the sale of the land. The court held that the apoellee acquired good

title to the rent note; that the owner of property subject to a security deed is

entitled to rents prior to entry by the security deed holder, though the security

deed provide that the holder-grantee, in case of default, might enter and collect

the rents and that the grantor should be the tenant of the grantee.

Naturally, the parties may aaree by contract that the mortgagee shall be

able to reach the rents and nrofits before foreclosure and while out of cossession.

E.g., where the grantor of a duly recorded security deed has assigned in that

24
deed the rent to the grantee-creditor, the latter is entitled to that rent assigned.

Generally, however, and in the absence of a contract nrovision to the contrary,

a mortgauee in oossession of real estate of the mortgagor collents rents as trustee

and apent for the mortgagor and aulies them to the extinguishment of the mortgage

debt. 25

The cries of the mortgagee out of nossession are not unheeded by equity,

however, where to turn a deaf ear thereto would work an unconscionable hardship.

21 Vason v. Ball sunra note 19.

22~ See Lubroline Oil Co. et al. v. Athens Savinps Bank et al., 104 Ga. 376,
30 S.E. 409 (1898).

23 178 Ga. 255, 173 S.E. 125 (1934).

24 Padeett v. Butler, 84 Ga. ADp. 297, 66 S.E. 2d 194 (1951); Ga. Code
Ann., sees. 85-1801, 85-1803.

25 West v. Flynn Realty Co., 53 Ga. App. 594, 186 S.E. 753 (1936).
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Thus, where a loan of money is secured by a conveyance of real estate, and subse-

quently the nroperty depreciates in value so that the same is worth less than

the debt, the lender, if the borrower is insolvent, has an equitable claim to

the rents of such property, especially when the lender is delayed in the prose-

cution of his remedies by a claim filed by a third party, and the litigation is

26
vrotracted. Further, in a claim case, the vlaintiff in execution may file in

aid of his levy, an equitable amendment to the joinder of issue, setting out his

27
claims to the rents. Conseouently, mortragees who have failed to secure a

oledge of rent renerally can have rents applied to their debts only by petitioning

a court of eouit0 for a rent receiver, this beinC a remedy in sheep's clothing

in view of the fact that in lien theory states an equity rent receiver is frequently

not available until after foreclosure.

It may be concluded, therefore, that in the absence of stipulation to the

contrary, the mortcagee in Georaia has no right to the rents until after a valid

28
foreclosure sale, and actual delivery of the referee's deed.

II.

WHAT ARE TME INCIDENTS OF T-h "ORTGAGOR'S -;UITY CF R'DE'PTION\?

The mortgagor or anyone with an interest in the nroperty in privity of title

with the mortgagor, in order to protect his interest, and whose interest would

be nrejudiced b7 foreclosure,29 has the right to discharge the rights of the

mortgagee in the uroperty.30

26 Wilkins v. Gibson, 113 Ca. 31, 38 S.E. 374, 84 Ann. St. Ben. 204 (1901).

27
Ibid.

28 See 2 Wiltsie, Mortgage Foreclosure (5th ed. 1939) sec. 560

29 Shumate v. McLendon, 120 Ga. 396, 48 S.E. 10 (1904).

30 The grantee in a security deed is a mortgagee within the statute providing

that, if nossession of the property is given to the mortgagee, the mortgagor
may redeem within ten (10) years from the last recognition by the mortgagee
of the right of redemption. Ga. Code Ann., sec. 67-115.
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Redemntion can be accnlished only by payment of the secured debt in full

and lause of time, even to the extent that all legal remedies of the creditor

31
would be barred, would not operate as a redemotion. However, tender of the

debt, generally, will be effective thouO1h made after the creditor has recorded

32
nossession of the nremises by action. In fact, it was recently held in Georgia

that where the Prantee had been and was then in possession of premises described

in a security deed and had received and was receiving rents and profits therefrom,

and where the grantor nrayed for an accounting and that the correct amount due

the grantee be declared and set up, no formal tender of the actual amount due

33
was necessary.

The eQuity of redemntion may be exercised at any time within the limits set

by statute, Thus, where the grantee in a security deed enters into possession

of the property conveyed by such deed, the richt of the grantor to redeem by the

payment of the debt is never barred, so long as the prantee recognizes a right

to redeem; and equity by analogy would decree that the ripht to redeem would in

no event be lost until after the expiration of 10 years from the date of the last

recognition by the grantee of the right to redeem. However, it has been held

that if the rrantee in a security deed is in nossession under an illegal sheriff's

deed, such a deed being color of title, may bar the grantor in seven (7) years,

31 Shumate v. McLendon, suora note 29.

32
Broach v. iarfield, 57 Ga. 601 (1876).

Gilbert v. Carson, 213 Ga. 387, 99 S.F. 2d 105 (1957).

Gunter v. Smith, 113 Ga. 18, 38 S.E. 374 (1901); Ga. Code Ann., sec.
67-115.
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if acquiesced in by him for that length of time. Where the mortgagee remains

in nossession without recognition of the mortgagor's rights for the 10 year

period after such Possession, the law will presume a sale cf the equity of re-

36
demption, either under foreclosure or by the act of the parties.

The mortgagor's eauity of redemption may be barred or lost in several ways.

Where the mortgagee goes into possession and holds adversely to the mortgagor

after the mortgagor's default for the required neriod the mortgagor's equity

L7 d38of redemption will be barred. Foreclosure sale bars this equity, as well as

sale under powers contained in a security deed.39 The equity of redemption may

be extinguished by merray in the mortgagee with his interest, as where a mortgagee
40

purchases the equity under a junior lien. The mortgagor can waive5 the benefit

of the ten-year redemption period where he, as a grantor under a security deed,

agrees that on default th~e grantee could enter onto the premises, collect rents,

and auction other property.41

Under Georpia law, the equity of redemption of a grantor under a security

deed may be sold or mortgaged;42 but until there is a redemption by the debtor,

35 Benedict v. Gammon Theological Seminary, 122 Ga. 412, 50 S.E. 162 (1905).
An action brought to set aside the sale in six years is not too late.
Ibid.

36
Horton v. Murden, 117 Ga. 72, 43 S.F. 786 (1903).

Morgan v. Morgan, 10 Ga. 297 (1851).

38
Suttles v. Sewell, 105 Ga. 130, 31 S.E. 41 (1898).

39
Cummings v. Johnson, 218 Ga. 559, 129 S.E. 2d 762 (1963).

40 Pitts Banking Co. v. Fenn, 160 Ga. 854, 129 S.F. 105 (1925).

41
Livingston v. Hirsch, 172 Ga. 854, 159 S.F. 253 (1931).

42
Supra notes 8 and 9.
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or by someone claiming under him, he has no such interest in the land as would

43
be subject to levy. On the other hand, the eauity of redemotion in a mortgagor

in Georgia, as distinguished from a grantor in a security deed, may be levied upon

and sold.4

As far as the equity of redemption is concerned, it may be concluded, the

differences between the mortgage and the security deed are somewhat insubstantial.

IIT.

HAT ARE THE INCIDENTS OF TUE MORTGAGEE'S EQUITY OF FORECLOSURE? WHAT METHODS
OF FORECLOSURE MAY BE EMPLOYED? WHAT SAFEGUARDS, IF ANY, BOTH STATUTORY AND JU-
DICIAL, HAVE BEEN ADOPTED TO GUARD AGAINST OPTRESSIVE FORECLOSURES?

Where a mortgagor defaults in the nayment of a debt secured by a mortgage

on realty, the mortgagee, in whose favor a lien exists, has the right to cut off

the mortgagor's eauity of redemption by subjectin the mortgaged Dronerty to sale

for the Dayment of the demand for which the mortgage stands as security. This

equity of foreclosure inheres in a mortgagee, a grantee in a security deed or

in their privies. The foreclosing party has a right to so much of the proceeds

of a sale of the security as will satisfy his interest; "and when there shall be

ny surnlus after Daving off such mortgage and/or other liens, the same shall be

paid to the mortgagor or his agent." 4 7

Foreclosure of a mortgage may be had by a proceeding at law under Ga. Code

Ann., sec. 67-201, whereby a oetition is made to the superior court of the county

Shumate v. McLendon., supra note 20; Smith v. Fourth Nat. Bank, 145 Ga.

741, 89 S.E. 762 (1916).

Sims v. Jones, 123 S.E. 614 (Ca. 1924).

Alropa Corp. v. Goldstein, 69 Ga. Apo. 168, 25 S.E. 2d 116 (1943).

46 See Montgomery v. King, 123 Ga. 14, 50 S.E. 963 (1905).

47
Ga. Code Ann., sec. 67-501.



9

wherein the mortgaged prooerty is situated. But, if the mortgaged premises con-

sist of a single tract of land divided by a county line, such -m ortgagre may be

foreclosed on the entire tract in either of the counties in which part of it lies;

urovided, however, that if the mortgagor resides upon the land, the mortgage must

be foreclosed in the county of his residence. The court then grants a rule nisi

directing that the principal, interest and costs be paid into court on or before

the first day of the next term immediately succeeding the one at which the rule

is granted, which rule is oublished twice a month for two months, or served on

the mortgagor or his snecial agent or attorney at least 30 days Drevious to the

time at which the money is directed to be naid into co rt. If served, service

must be by the sheriff.4 8 At the term at which the money is directed to be paid,

the mortgagor may set up and avail himself of any defense which he might lawfully

set uo in an ordinary suit instituted on the debt secured by such mortgage.

Third -arties and the court itself, ex mero motu, are incompetent to internose

defenses.50 Upon failure of the mortgagor to uav the required amount, and unon

his failure to successfully defend against the foreclosure of the mortgage, the

rule will be made absolute, Judgment for the amount due will be given, and the

mortgaged Droverty will be ordered sold in the same manner as sheriff's sales under

execution.51

jhere the mortgagee is without an adequate and complete remedy at law, there

may be foreclosure in enuity according to the nractice of courts in equitable

Falvey v. Jones, 80 Ga. 130, A S.9 . 26/ (1887); Ga. Code Ann.., sec. 67-
201.

. Ga. Code Ann., sec. 67-301.

50 Id., sec. 67-302.

51
Td., sec. 67-401.
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52/
proceedinGs. Unlike foreclosure oursuany to statute, equitable foreclosure

permits of a nersonal decree against the -ortgagor in addition to the foreclosure,

53
orovided there is jurisdiction in nerso am over the mortgagor. No special

grounds of equitable interference need be alleged by the mortgagee who wishes

to resort to equity for foreclosure. No parties to the suit are necessary

other than the mortgagor and mortgagee. If the rights of other persons are

prejudiced, they are not allowed to interpose any claim in the suit, but may have
55

their remedy when the mortgage execution is sought to be enforced against the land.

An examnle of when the uroceeding may be in equity was found in DeLay v. Latimer,56

where Property had been set apart as a homestead and afterwards sold, and the

lien was transferred to land in which the oroceeds were invested and on which

the mortgagee sought to foreclose the mortgage. Further, it is well established

that a security deed may be foreclosed as an equitable mortgage.57

The third method of foreclosure recognized in Georgia is foreclosure by ex-

ercise of nower of sale. Ga. Code Ann., sec. 37-607 nrovides:

Powers of sale in deeds to secure debts, mortgages, and other instruments
shall be strictly construed and shall be fairly exercised. Tn the ab-
sence 0 stinulations to the contrary in the instrument, the time, place
and manner of sale shall be that nointed out for nublic sales. Unless
the instrument creating such power specifically provides to the contrary,

52 Id., secs. 67-601, 37-120. However, there can be but one foreclosure
of a mortgage or security deed in Georgia. Strickland v. Lowry Nat.
Bank, 140 Ga. 653, 79 S.E. 539 (1013). See Swift & Co. v. First Nat.
Bank of Barnesville, 161 Ga. 543, 132 S.E. 99 (1926), for sole but rare
exception.

Block v. Allen, 99 Ga. 417, 27 S.E. 733 (1896); Clay v. Banks, 71 Ga.
363 (1883).

54 DeLay v. Latimer, 155 Ga. 463, 117 S.E. 446 (1923).

55,Jackson v. Stanford, 19 Ga. 14 (1855).

56 DeLay v. Latimer, suora note 54.

57 Lively v. Oberdorfer, 216 Ca. 673, 119 S.7. 2d 27 (1961).
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a nersonal reoresentative, heir, heirs, legatee, devisee, or successor
of the .rantee in a mortgage, deed to secure debt, ... or other like in-
strument, or an assignee thereof, or his nersonal renresentative, (etc.',
may exercise any power therein contained. A over of sale not revocable
by death of the grantor or donor may be exercised after his death in the
sane manner and to the same extent as thoueh such nrantor or donor were
in life; and it shall not be necessary, in the exercise of such nower,
to advertise or sell as the oroperty of the estate o> the deceased,
nor to make any mention of or reference to such death.

Generally sneaking, a sale under nower contained in a mortgage or security

deed is a contractual remedy wrhich the parties have seen fit to provide; and

subject to the usual requirements of notice and fair exercise, sale thereunder,

whether in a mortgage or a security deed, is equivalent to one under decree in

58 59
equity, or to a legal foreclosure. The nower of sale granted to a creditor

by a security deed is part of the security and is recognized as the usual mode

of enforcement of the sc t it ims ever been said to be "but an incident

60
of a security deed."

Snecial provision has been made for foreclosure of a security deed where

the ourchase money or secured debt has been reduced to judgment b the oayee,

assignee, or holder of said debt. In that case, the erantee in the security

deed must, withovt order of any court, make and execute to the defendant in fi.

fa. a quitclaim conveyance to the procerty, and file and have the same recorded

in the clerk's office; and thereupon the oroperty may be levied upon and sold as

other pronerty of the defendant, end the croceeds then are a-nlied to the payrment

of such judgment.

Mathis v. Blanks, 212 Ga. 226, 91 S.E. 2d 509 (1956).

59
Mackler v. Lahman, 196 Ga. 535, 27 S.E. 2d 35 (1943).

60 Ibid.

61
Ga. Code Ann., sec. 67-1501, Jewell v. Walker, 109 Ga. 241, 34 S.E. 337
(189 9 ), held that rights under that Code section's identical predecessor

could be enforced even though no bond for reconveyance had been given.
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The mere fact that the note or other evidence of debt is barred does not

orevent the creditor thereafter from availinc himself of the mortgage or other

62
security unless the mortgage or other security is barred.

The advent of abusive and on ressive foreclosures, or the fear of same,

oresaged the need for safeguards against them, and these safeguards exist -.n

Georgia both statutorily and judicially.

7'here foreclosure b- action is sou-ht, Ga. Code Ann., sec. 67-201, enunciates

soecific requirements with which there must be substantial compliance; and among

these requirements are that there must be a rule nisi granted by the court, and

an onoortunity given to the mortgagor to defend against the foreclosure, any

issue raised thereby to be submitted to and tried by a jury.64 Naturally, to the

mortgagor there must be adequate notice reasonably calculated to anorise him of

the fact and nature of the foreclosure action, and such notice must comport with

the minimal requirements, at least, of due process.

Where a judgment and decree of foreclosure is rendered, the rendering court,

66
unon motion and nayment of costs, may set the same aside, and the obligation

unon which such judgment was rendered, as well as the security deed or mortgage

securing the same, will be fully restored in all resoects to their original status.6 7

The equity of redemption of a mortgagor will not be cut off where there has

been as irregular or wrongful sale upon foreclosure, and any purchaser at such

62 Ga. Code Ann., sec. 67-116; Reid v. Flipoen, 47 Ga. 273 (1872).

63
Ga. Code Ann., sec. 67-301.

64 Id., sec. 67-303.

65 Id., secs. 67-201, 30-202.

66
Id., sec. 119-801.

67
Id., sec. 110-803.
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salc woild succeed only t- such ri hts and intercsts as the mortgagee had.

in such case, the mortgagor may move equity to set aside the sale and enjoin in-

terference with his nossession of the realty conveyed. Ho69 wever, the debtor

must nay or tender the arincinal and interest due on the debt secured by the

mortgage efore he would be entitled to the offer motive equitable relief sought.7 0

So, too, where the nrice brought upon sale under a cower is grossly inadequate

and is connected with fraud, mistake, misapprehension, surprise or other circum-

stances tendinr to bring about such inadequacy to the injury of interested narties,
71

the sale may be set aside in equity.

It is the all-pervading rule that any power of sale will be strictly con-

strued, and the courts will closely scrutinize any sale thereunder to determine
72

whether fair play was the beacon of the transaction. The mortgagor, at any

rate, runs the risk of subjecting himself to an action at law by the mortgagee

to recover damages for a wrongful foreclosure, or for imnroner execution of a

73 7,
rightful foreclosure, or to an accounting.

68 Dutcher v. Hobby, 86 Ga. 1P8, 12 S.Y. 256 (1800); Ga. Code Ann.,
sec. 67-403.

69 Georgia 3aotist Orphans Home v. Moon, 192 Ga. 81, 14 S.E. 2d 590 (1941).

70 Redwine v. Frizzell, 184 Ga. 230, 190 S.E. 789 (1937).
71

Croft v. Sorrell, 151 Ga. 92, 106 S.E. 108 (1921).

72
See Ga. Code Ann., sec. 37-607.

Garrett v. Crawford, 128 Ga. 519, 75 S.F. 792, 119 Am. St. Rev. 398 (1907).

74 W. A. T-ard Realty & Investment Co. v. New England Mut. Life Ins. Co., 181
Ga. 768, 184 s.F. 613 (1936).



14

IV.

TO -- T AIERRANT TRANSACTIONS FAE CbORIA COURTS ATThCi'D Tb I7CTDENTS OF
MORTGAGE?

An equitable mortg7afe has been defined as a security transaction which was

intended to be a mortgage transaction despite non-compliance with the usual formal

or legal requirements of legal mortgage. The court will look through form

to substance to determine whether it was the unequivocal intent of the parties
76

that their transaction be a mortgage transaction. If that finding is affirmative,

all of the incidents of mortgage attach, provided that there be some debt, liability

or obligati on secured.7 7

Many aberrant transactions have met the above definition of equitable

mortgage. Thus, generally speaking, an agreement to give a mortgage or security

on certain pronerty, not objectionable for want of consideration, is treated in

equity as a mortgage, upon the orinciple that equity will treat that as done

which by agreement is to be done; but equity will not recognize as a mortgage

an agreement to execute a mortgage in praesenti, the execution of which fails

throuvh inadvertence.79 An equitable mortgage has been held to result from an

80
agreement to hold property recovered in litigation as security for advances.

Also, a conveyance to one who advances money for the benefit of another, under

an agreement of the latter to purchase at a certain price, may be regarded as a

mortgage to the latter for the amount of the purchase -- money which the purchaser

may foreclose.8 1

Shimm, "Equitable Mortgages," lecture, February 6, 1964; and see Manget
Realty Co. v. Carolina Realty Co., 160 Ga. 495, 150 S.E. 828 (1929).

76
Purser v. Thomoson, 132 (a. 280, 64 S. E. 75, 22 L.R.A. (N.J.) 571 (1909).

77
McLaren v. Clark, 80 Ga. 423, 7 S.E. 230 (1888).

78 1 Jones, Mortgages (8th ed., 1928) sec. 226.

Price v. Cutts, 29 Ga. 142, 74 Am. Dec. 52 (1859).

80 Jackson v. Carswell, 34 Ga. 279 (1866).

81 Id., note 78, sec. 228; Fleming v. Georgia R. iank, 120 Ga. 1023, 48 S.E.
348 (1005).
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Tquitable mortgage has been found where a mortgage was attested )y two

witnesses, thounh neither witness was an official authorized by law to attest

mortgages and the mortgage was imorooerly urobated and recorded;82 where the
83

amount secured was not stated and t-e time for redemotion was fixed; and

where intended as security desaite contrary language.8

Assignments sometimes give rise to equitable mortgage. In G
85

ivestgent - Loan Co. v. Athens Engineering Co., it was held that if the as-

signee of a bond for conveyance, assigned by way of mortgage, subsequently obtains

the legal title to the land by virtue of the bond, and surrenders that, he will

hold the land subject to the right of his assignor to redeem. Tf the assign-

ment is absolute 'n form, it may still be shown to have >een intended as security
86

only.

At common law, an eauitoble mortgage may be created by deposit of the title

deeds of a legal or an equitable estate as security for the payment of money,

88
but not in Georgia. However, a denosit of title deeds accompanied by a written

memorandum of an agreement that they shall be held as security for a debt will

make the transaction a mortgage in equity. 8 9

82
3enton v. !axley, OQ Ga. 296, 15 S.E. 820 (1892).

83
Missouri State Life Ins. Co. v. barnes Construction Co., 147 Ga. 677,
95 S.E. 244 (1918).

Manet Realty Co. v. Carolina Realty Co., suPra note 75.

85 152 Ca. 596, 110 S.E. 873 (1922).

Renitz v. Williamson, 149 Ga. 241, 99 S.E. 860 (1919).

87 1 Jones, Mortgages (8th ed. 1928) sec. 245.

Davis v. Davis, 88 Ga. 191, 14 S.E. 194 (1891).

89 Jebb v. Carter, 62 Ga. 415 (1878).

I,

4.

I. I
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90
n Turser v. Thomoson,90 it was held that, where a deed under seal was made,

conveying tf tle, in order to ecure an Indebtedness represented by a promissory

note, and -n its face it recited the debt and the ournose to secure it, although

suit on the note became barred the statute of limitations, the creditor could

foreclose the deed as an equitable Tortgage within 2 years from its execution.

That a deed executed to secure a debt may be foreclosed as an equitable mortgage
01

is well settled in Georgia. This doctrine extends to deeds absolute in form

that contain no reference to the debt, as well as deeds in form similar to that
92

found 'n 'urser v. Thomoson. But, a deed absolute in form cannot be foreclosed

as an equitable mortgage after the debt secured thereby is barred by the statute

of limitations, where it did not in any way refer to the debt, or furnish evidence

03of its existence. 9  Neither can such a deed be foreclosed as an equitable

mortgage where void as to title for usury.

,hen a maker of a deed absolute in form remains in nossession of the nroverty,

95
such deed may be shown to have been made to secure a debt, and proof thereof may

96
be made by narol evidence.

90 Suora, note 76.

91 Kitchens v. 'olton, 172 Ca. 690, 158 S.E. 570 (1931).

92 See Wofford v. Wyly, 72 Ca. 863 (1884); Clark v. Lyon, 46 Ga. 202 (1872).

Duke v. Story, 116 Ga. 388, 42 S.F. 722 (1902).

Broach v. Smith, 75 Ga. 159 (1885).

Neal v. Dover, 217 Ga. 545, 123 S.E. 2d 760 (1962).

96 .1illiemson v. Floyd County Wildlife Ass'n., 215 Ga. 78, 113 S.E. 2d 626
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